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REPORT OF THE ATTORNEY GENERAL. 


Srare or Nepraska, Lecat Department, 
Lrycoty, Nesraska, November 30, 1906. 


To His Excellency, John H. Mickey, Governor: 


Sir: Agreeable to the command of the constitution of the 
State I have the honor to submit herewith the biennial report of 
the legal department for the period ending November 30, 1906. 

Very respectfully, 
Norris Brown, 
Attorney General. 
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THE LEGISLATURE. 


Appropriations April 1, 1903, to April 1, 1905. 


ATTORNEY GENERAL’S SALARY. 


By balance 

To F. N. Prout, fourth quarter #500 00 

To Norris Brown, first quarter. ..... ... 500 00 
$1,000 00 


DEPUTY ATTORNEY GENERAL’S SALARY. 


By balance 


To Norris Brown .- 
To. Norris): BrOWDz, seve We rca ees gigtidaie eo 5 25 00 
To W..T.. Thompsone... ---. .ilrs)= : 125 00 
he tise atta eae, « - 150 00 
es bis SP Aeeytri/, 150 00 
$600 00 


ASSISTANT ATTORNEY GENERAL'S SALARY. 


By balance-.... 
To W. B. Rose . 


“ “ 
; $500 06 
STENOGRAPHER’S SALARY. 

Dey ALAMOS... ste euried = seen. Cote Kew hyod oie 

To Nanbie.Cannitign.s cpa nes oes $70 00 


“ “ 
“ “ 


“ “ 


$1,000 00 


$1,000 00 


3600 00 


$600 00 


$500 00 


$500 00 


$280 00 


$280 00 
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POSTAGE, STATIONERY, AND OTHER OFFICE EXPENSES. 


1904 

Dec. 1 By Balance 

Dec. 1 To Benton Bros...... $ 6 00 
Dec. 5 To Western Union Telegraph Co 2 43 
Dec 9 To Lincoln Linen Supply Co..... : 4 50 
Dec. 10 To Klopp & Bartlett Co............esseeee 5 35 
Dec. 12 To Benton Bros .. 33 50 
Dee. 29 To Harry Porter.. 720 

1905 2 

Jan. 2 To Lincoln Telephone Co............. ..-- 12 00 
Jan. 2 ToF.N. Prout.. f 35 30 
Jan. 4 To Benton & Benton. 4 47 00 
Jan. 4 To Nannie Canning, Periape:| 25 00 
Jan 6 To Nebraska Telephone Co... 24 50 
Jan 6 To Western Union Telegraph Co 2 48 
Jan. 7 ToL. W. Pomerene.. 4 380 
Jan. 12 To Benton Bros 26 00 
Jan. 31 To Benton Bros 14 00 
Jan. 31 To Smith-Premier Typewriter Co aoe 50 25 
Feb. 1 To Cora Morsch, postage... .........+++- 20 00 
Feb. 6% Lor Pe O; Bape ee os as ain cece 2d 12 00 
Feb. 8 To State,Journal Co.. 32 00 
Feb. 9 To Benton Bros.. 70 00 


Feb. 13 To Benton Bros... 7... .....6cs00e as 15 00 


Feb. 14 To Western Union gai. Co 35 
Feb. 18 To Harry Porter.. 5 ag 3 00 
Feb. 18 To Benton Bros.. 42 00 
Mar. 14 To D, M. Butler.. 25 00 
Mar. 15 To F. L. Whedon.. 9 00 
Mar. 18 To Western Union Telegraph Co . 1 50 
Mar. 22 To Benton Bros 6 00 
Mar. 22 To Lincoln Telephone C 4 + 9 00 
Mar. 25 To Nannie Canning, postage......... ...- 25 00 
Mar. 28 To Benton Bros 7 00 
Mar. 29 To State Journal Co. 23 50 
Mar. 31 To Benton Bros 11 00 
Apr. 7 To Nebraska Telephone Co. 28 50 
Apr. 7 To Rudge & Guenzel Co.. 5 00 
Apr. 10 To Western Union Telegraph Co 115 
Apr. 12 To Harry Porter 2 2 00 
May 2 To Kearney Hub.. 7 00 
May 5 To Harry Porter... 30 00 
May 5 ToF.C. Phillips Co..... 3 05 
May 12 To Western Union Telegraph Co . 2 89 
May 12 To Benton Bros...... .......+++ 7 00 
May 18 To Liocoln Wall Paper Co 144 70 
May 19 To W. B. Rose, postage............. . 25 00 


May 27 To Benton Bros...............+ Boe caecds = ON 00. 


e 
Somme agHeas 


DISBURSEMENTS ix 


To State Journal Co................005 oS 17 52 
To State Journal Co. 1 92 
To Harry Porter. . 7 95 
To Norris Brown. 11 40 
To Benton Bros...... 18 00 
To Lincoln Linen Supply Co.. 4 50 
To Lincoln Telephone Co.. 9 00 
To Benton Bros ....... 45 00 
To Rudge & Guenzel Co 218 00 
By balance unexpended.. 27 41 


$1,260 05 $1,260 05 
USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


By: Dal anes c7.5.\oeees cep hes RRND siore. sis ole sow aes A $4,003 95 
To Henry M. Leavitt.... $180 00 
To Fred Robertson. - 100 00 
To J. E. Cobbey...... 100 00 
To Louis-B; Wettling. ai i.2geee es sss 100 00 
To Norris Brown ........ .. TIS =), 100 00 
To State Journal Co..... tet sse | a0 OO, 
To Cora Morsch 70 00 


To Frank A. Broadwell ... naan b 3 Bp WR 


To Fred Robertson 15 80 
To State Journal Co. 31 50 

100 00 

300 00 
To Fred Robertson 4 Ais 50 00 
To J. CG, Stevens .2.2-. 3... «s+. 400 00 
To J. W. Schwartz.......... Bees 47 00 
To George H. Thummel. -. 100 00 
Toph PS ODUSQD 5 950% oe yeu tase aseweven sos 14 90 
To State Journal Co... 142 50 
To W. C. Phillips.. 5 00 
To Arthur G. Wray 25 00 
To Alfred Hazlitt. . 506 39 
To L. M. Pemberton 40 00 
To Frank J. Irwin... 100 00 
To F. W. Coleman. 30 00 
To F. W. Coleman 8 35 
To Norris Brown.. 9 85 


TOsNorris<Brownccciecgesetetelss. ees 100 00 


To Chas. W. Pearsall... 266 70 
To John J. Sullivan... 250 00 
To L. P. Funkhouser, ...... 10 00 
To L. E. Wettling 200 00 
To Norris Brown 342 35 


34,003 95 $4,003 95 


x REPORT OF THE ATTORNEY GENERAL 


Appropriations April 1, 1905, to April 1, 1907. 


ATTORNEY GENERAL’S SALARY. 


1905 
Apr. i Dy appropriation: < scrmeges cs - eevee siocassa es es © 
June 2 To Norris Brown, second quarter......... $500 00 
Aug. 18 S oP third quarter ..... ... 500 00 
Dec. 11 ot 8 fourth quarter... ..... 500 00 
1906 
Mar. 17 sf - firstquarter ...... ... 500 00 
June 25 er ne second quarter...... .. 500 00 
Sept. 27 ie s¢ third quarter........... 500 00 
Nov. 30 By balance unexpended...........5....... 1,000 00 
$4,000 00 
DEPUTY ATTORNEY GENERAL’S SALARY. 
1905 
Apr. 1 By appropriation...... 
Apr. 18 To W. T. Thompson $150 00 
May 17 a we , -. 150 00 
June 21 ys ct 150 00 
July 17 bs ae 150 90 
Aug. 16 ne is 150 00 
Sept. 18 a ay 150 00 
Oct. 17 “2 & 150 00 
Nov. 14 co bi 150 00 
Dec. 16 i ie 150 00 
1906 
Jan. 15 ie ? 150 00 
Feb. 15 s es 150 00 
Mar. 16 “ eS 150 00 
Apts clo. ee ss 150 00 
May li ye Ve 150 00 
June 18 2H) 3} 150 00 
July 13 “ i 15) 00 
Aug. VW i‘ S 159 00 
Sept. 15 y fe 150 00 
Oct. 16 rs ee 150 00 
Nov. 17 i : aes 159 09 
Nov. 30 By balance unexpended ............... .. 600 00 
$3600 00 


ASSISTANT ATTORNEY GENERAL’S SALARY. 


$150 00 
140 00 


$4,000 00 


$4,000 00 


$3,600 00 


$3,600 00 


$3,600 00 


Aug. 16 eS js 
Sept. 18 x eo 
Oct. 17 re aS 
Nov. 14 hie oi 
Dec. 16 uy 2 
1906 

Jan. 15 ss ye 
Feb. 15 bi 
Mar. 16 Nas es 
ADIT bel: SS K 

May 17 eS tte 
June 18 Ef ss 

July 13 he “sy 
Aug. 17 a sn 


Sept. 15 To J. B. Strode 


Doe 16 ‘“ “ 
Noy. 20 ss +8 
Nov. 20 To W. B. Rose..... 


Nov. 30 By balance unexpended... 


STENOGRAPHER’S SALARY. 


Apr. 1 By Appropriation 
Apr. 18 To Nannie Canning....... 
May 17 To Nannie Canning .. . 
June 12 To Nannie Canning. 
July 11 Dom. ge kewin’. soy 


Aug. 16 a 4 
Sept. 18 Mi is 
Oct. 17 +8 “f 
Nov. 14 a aS 
Then 6 “ 6 
1906 
Jan. 8 sf ue 
Feb. 7 rf te 
Mar. Hs fy 
‘Apr. 1 ome a 
May 21 v 3) 
June 18 a 5 


Nov. 30 By Dulance unexpended. . 


\ 


DISBURSEMENTS 


150 00 
150 00 
150 00 
150 00 
150 00 


150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
150 00 
35 00 
115 00 
600 00 


$3,600 00 


xi 


$1,680 00 


$1,680 00 $1,680 00 
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POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES 


1905 
Apr. MBP WNPLOPCIAvlOMi: sree orencus s saiietes cee. concn 


June 8 To Western Union Telegraph Co $ 160 
June 19 To Rudge & Guenzel Co ... 302 83 
June 19 To W.G. Stamm 175 
July 1 To F. J. Irwin, postage 25 00 
July 3 To American Express Co ........ . Cott 
July 7 To Western Union Telegraph Co . . 5 93 
July 7 To Pacific Express Co 719 
July 11 To Adams Express Co 2 99 
July 15 To Nebraska Telephone Co 22 00 
July 19 To United States Express Co. 116 
July 26 ToM. A. Brown.. oh 19 00 
July 26 ToC. J. Gibboney 3 50 
ULV Wh DIN LOLs: Se ckewein.. (% \. s:oace cin emetee Meals pacts > ayeis 16 10 
Aug. 5 To Western Union Telegraph Co..... ... 115 
Aug. 9) Do fA. Broadwell......uses. + 175 
Aug. 12 To State Journal Co . 105 75 
Aug. 14 To Lincoln Gas & Electric Tips eo eS 7 50 
Aug. 18 To Lincoln Telephone Co........ 9 75 
Aug. 23 To Harry Porter ..... : 4 45 
Aug. 23 To Underwood Ty rewire Go. 37 15 
Aug. 24 To Beuton Bros. 21 00 
Aug. 29 To John C. Drexel 1 75 
Aug. 30 To Fitch Bros. 22 00 
Sept. 1 To W. B. Rose, waeiaee Eats 25 00 
Sept. 1 To State Journal Co................ Beatie 12 50 
Sept. 5 To Lincoln Gas & Electric Light Co . .. 7 50 
Sept. 9 To Western Union Telegraph Co.......... 2:95: 
Sept. 18 To Fitch Bros........... 9 00 
Sept. 27 ToH. G. Taylor. 50 00 
Sept. 29 To Harry Porter 3°75 
Sept. 29 To Benton Bros........ 71 00 


Oct. 7 To Western Union Telegraph Co......... 2 24 


Oct. 10 To Lincoln Gas & Electric Light Co 7 50 
Oct. 13. To West Publishing Co.. . ny 5 00 
Oct. 16 To Lincoln Transfer Co... 5 00 
Oct. 16 To Nebraska Telephone Co. 29 65 
Oct. 20 To State Journal Co.. 50 00 
Oct. 23 To W. B. Rose, mostarae 20 00 


Oct. 29 To Western Union Telegraph Co SPEAAS ie 18 20 


Nov. 6 To W. T. Thompson ... . 4 30 
Nov. 9 To Benton Bros .......... 47 00 
Nov. 9 To Western Union Telegraph Co 2 45 
Nov. 16 To Benton Bros. ... ... 10 00 
Nov. 21 13 00 
Nov. 23 2 50 
Dec. 4 4 00 


$2,600 00 


Dec. 4 
Dec. 11 
Dee. 18 
Dec 19 
1906 
Jan, 2 
Jan. 2 
Jan, 5 
Jan. 5 
Jan. 10 
Jan, 15 
Jan. 17 
Jan, 18 
Jan. 29 
Jan, 29 
Jan, 30 
Feb. 2 
Feb. 15 
Feb. 19 
Feb. 19 
Feb. 20 
Feb. 20 
Feb. 24 
Mar. 1 
Mar. 2 
Mar. 5 
Mar. 9 
Mar. .10 
Mar. 13 
Mar. 14 
Mar. 21 
Mar. 26 
Mar. 27 
Apr. 2 
Apr. 3 
Apr. 10 
Apr. 13 
Apr. 14 
Apr. 16 
Apr. 18 
Apr. 25 
Apr. 30 
May 3 
May 7 
May 21 
May 21 
May 28 
June 4 
June 8 


. To Benton Bros.... 


DISBURSEMENTS 


To Norris, Browns, s<.ccaneereas + serees oi oe 
To W. T. Thompson... . 
To Woodruff.Collins Printing Co... ..... 
To W. B. Rose, postage................55 


To By GC. Phillips Co Ayiemegmes- eases «2 
To F. C. Britting... 
To A. C. Townsend 


To Lincoln Linen Supply Co 


To Western Union Telegraph Co 
To Nebraska Telephone Co 
To Woodruff-Collins Printing Co 
To Benton Bros 
To W. T. Thompson. . 
To Harry Porter 
To W. B. Rose, postage. 
To Norris Brown 
To E. Hunger .. 
To H. G. Taylor.... 

To E. E. Betzer...... .. 
To G. M. Scott. . 
To Benton Bros....... 
To State Journal Co 
To Rudge & Guenzel...... 

To Western Union Telegraph Co 
To E. Hunger 
To J. R. Sutherland 
To Kearney Hub 
To Benton Bros . 

To W. B. Rose, ponte 
To Wm. M. Wheeler / 
To Western Union Telegraph Co... 
To J. G. Alden is 
To Harry Porter.... 
To Nebraska Telephone Co 
To Lincoln Telephone Co. : 
To Benton Brose: scales ss ees 
TS 2Benton BYOs onsale cea cise soiree v.00 
To State Journal Co 
ToH. G. Taylor ... 
To D. M. Butler .... 
To Woodruff-Collins Printing Co 
To G. A. Crancer Co 
To Harry Porter .... = 
To Benton Bros ............. 
To W. B. Rose, postage 
To Norris Brown 


xiii 


xiv 
June 11 
June 13 
June 15 
June 18 
June 18 
June 21 
July 9 
July 18 
July 18 
July 2 
July 26 
July 26 
July 26 
July 30 
Aug. 1 
Aug. 1 
Aug. 3 
Aug. 17 
Aug. 20 
Sept. 14 
Sept. 17 
Sept. 22 
Sept. 25 
Oct. 2 
Oct. 10 
Oct. 18 
Oct. 20 
Oct. 29 
Noy. 8 
Nov. 10 
Nov. 12 
Nov. 15 
Nov. 21 
Nov. 22 
Nov. 23 
Nov. 28 
Noy. 30 
FOR 
1905 
Apr. aT 
Aug. 19 
Aug. 19 
Aug. 21 
Aug. 26 
Sept. 20 
Sept. 20 


REPORT OF THE ATTORNEY PS 
To J. W. Brewster .. 10 50 
To Minor S. Bacon. b - 
To Norris Brown..... seme pecee:s IL 15 


To Lincoln Linen Supply Co. 4 50 
To State Journal Co.. 2 78 46 
To F. J. Mack 6 55 
To Woodruff-Collins Printing Co 9 00 
To Geo. H. Thummel.. 85 
To H. G. Taylor... 10 00 


To Benton Bros......... a 6 00 
To Nebraska Telephone Co... 
To Western Union Telegraph Co. 
To West Publishing Co...... ... 
To Western Union ig claim Co. 
To Harry Porter........... Z 

SOB. .B. Grice. 4.3. 
To Adams Express -Co.. 
To State Journal Co.... 
To Gillespie & Phillip: 
To Benton Bros............. 

To W. T. Thompson, postage. . 
To Western Union Telegraph Co. 
To Nicholas Ress.............: 
To American Express Co ace 
To James A. Holden & Co .........++..-. 6 00 


we 


to ty 
wae Se Rae oO 


GSSESSSSSERS 


To D. or Effner 40 00 
1 00 
To State Journal Co.... 18 00 
ToD. F. Davis ....-. 17 00 
To Adams Express Co . 295 
To Postal Telegraph Co 1 04 
To W. B. Rose, postage . 25 00 
To Harry Porter ......... 345 - 
To Nebraska Telephone Co. : 18 25 
To W. C. Phillips......... 4 30 
To Geo. W. Hutchison..... ! 3 50 
By balance unexpended,............+.05++ 265 70 
$2,600 00 


$2,600 00 


USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


By appropriation 


To H. C. Lindsay 22 30 
& “ a 200 00 

To Thos. P. Wilson. 76 75 
To Minor S. Bacon..... a 28 70 
To Norris Brown 200 00 
ua “ 25 00 


DISBURSEMENTS XV 


26 To Geo. H. Thummel....... .. ... 10 00 
27 To Kearney Hub te 16 00 
7 To Minor 8S. Bacon eae 31 00 
14 To Halleck F. Rose ..... 200 00 
17. To Roseoe Pound 50 00 
21: To Minor+S: Bacon... <1. . epee . 25 00 
23. To Norris Brown 200 00 
30 To E. J. Murfin - 250 00 
3° To-Minor 8. Baeon.. 3. 4 ae... oes . 10 50 
2 To Norris Brown ...:¢...-2seuees = «.. . 265 00 
6 To Woodruff-Collins Printing Co......... 73 80 
13,. To WAG) Phillips: S.).. sete ss cs oe 6 00 
16. ToL. H.. Wettling i255. - ceptencw ses a s%° 500 00 
35: To Be. Dindsagicc sce yrs Wome nee 59 00 
30 ch OS pea eel REMEMBER SSS oak os 5 60 
31 ne Te And igen s wee = soe 61 15 
14 To Kearney Hub... 86 00 
9 To Norris Brown .. 140 55 
6 To Minor S. Bacon 84 05 


16: ToC EAR Osa 72 sa glee Wee crue ati rays one 7 00 


20 ToG. T. Kelly.... . 41 50 
28 To'd' Tay Riercas 2.2 oes 4 00 
26 To H. C. Lindsay... 16 90 
26 «6 “ xi 16 70 
26 To John M. Stewart. 217 40 
23 To H. C. Lindsay .. 12 10 
31 ToL. E. Wettling . 85 00 
17 To H. C. Lindsay 7 20 
10 To Lelia M. Kirk.. 25 00 
13 To W. E. Whitcomb... 5 00 
15 To W. C. Phillips.. 17 §5 
24 To Benton Bros 159 00 
12 To Norris Brown ........ oe ate 211 70 
10 To J. M. Stewart ......... Seas 50 00 
7 6 13 00 
1D: Ko Bert nsBDOs hinee.c-e'p.a). SMe 6 sis oe 15 00 
30 869 25 
$4,400 00 $4,400 00 
ENFORCEMENT OF JUNKIN ACT. 


By appropriation.......... 


ak 
23 To John J. Sullivan. 


22 To F. S. Howell 500 00 


xvi 
1906 

Apr. 25 
Apr. 27 
May 14 
June 26 
Nov. 17 
Nov. °27 
Nov. 30 
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To Farmers & Merchants Insurance Co. 
To L. M. Pemberton 
To Geo. F. Corcoran. 
To H. C. Lindsay ... 
To J. C. Martin.... . 

To H. Morgenstern.... 
By balance unexpended..... .. 


10 00 
250 00 
78 40 
400 00 
200 00 
10 00 
8,051 60 


$10,000 00 $10,000 00 


SCHEDULE OF PERSONAL PROPERTY xvii 


SCHEDULE OF THE STATE'S PERSONAL PROPERTY 
IN THE OFFICE OF THE ATTORNEY GEN- 
ERAL, NOVEMBER 30, 1906. 


2 sets Nebraska Supreme Court Reports,, volumes 1 to 70 each. 

2 sets Nebraska Supreme Court Reports [unofficial], 1 to 5. 

2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 1887, oe 1891 
1893, 1895, 1897, 1899, 1901, 1903, 1905. 

2 volumes each Compiled Statutes 1833, 1885, 1887, 1889, 1891, aes 1897, 
1899, 1901, 1903, 1905. 

2 sets Cobbey’s Annotated Statutes. 

1 extra volume each Session Laws 1893, 1895, 1897. 

1 volume General Statutes 1873. 

1 extra volume each of Compiled Statutes of 1889, 1891, 1895, 1897, 1901. 

19 volumes Briefs and Arguments of Attorneys General. 

2 volumes Nelson’s Digest of Nebraska Supreme Court Reports. 

1 Wernicke case containing miscellaneous books and reports. 

1 Standard Dictionary and stand. 

2 roll-top desks. 

1 flat-top desk. 

12 chairs. 

2 old leather lounges. 

1 letter-press and stand. 

1 oak file-case containing records and briefs. 

1 Underwood typewriter, desk and chair. 

2 Revolving bookcases. . 

Office letter files. 

5 office dockets. 

2 cash books. 

1 hall tree. 

1 iron office safe. 

1 small typewriter desk. 

1 portrait each of Hon. Seth Robinson, Hon. Joseph R. Webster, Hon. 
Cc. J. Dilworth, Hon. William Leese, Hon. Isaac Powers, Hon. 
George H. Hastings, Hon. C. J. Smyth, Hon. George H. Roberts, 
and Hon. F. N. Prout. 

1 small step-ladder. 

1 index box. 

3 carpets. 

5 pair curtains. 

4 waste baskets. 

4 cuspidors. 

1 water tank. 

2 leather chairs. 

1 glass bowl. 


(b) 
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MONEYS COLLECTED AND TURNED OVER TO STATE 
AND COUNTY OFFICIALS. 


June 19, 1905—Settlement of claim of the state against John M. 
Burton, as surety for First National Bank of 
Orleans, a state depository, which failed with 
state money; amount received and turned over 


tO state freaSUTer. 6... cece e ces e scene cee ceences $2,000.00 
June 23, 1905--Return costs received in above case and turned 
over to state treasurer. io... 066 sees cane see nee 5.00 


Feb. 15, 1906—Settlement of claim against E. L. Furguson, prin- 
cipal, and S. H. Burnham, surety, on appeal 
bond. Ferguson forfeited his appeal bond in 
‘ district court of Clay county, and suit was insti- 
tuted against him and his surety. Judgment 
for the state for $590.38 and $6.20 costs. Draft 
for $596.58 sent to county attorney of Clay 
COMME Nc eereeti cate ches peotipe eral ws on nal MAT Ts a 596.58 


Rapala hi ae eee ete Sn wma tie nn "$2,601.58 


TABLE OF STATE CASES. 


Allen \¥.: County GRE OG Strang peter, corer seein Sens secensiv nb cols Sacopuss avec Ooecre 22 
Alperson vy. Whalen 
Anderson v. Board of Educational Lands and Fund 


B. 


Bachle v. State 
Back vy. State. 
Barber v. State. 
Barker v, State 
Blacker v. State 
Blair v. Follmer. 
Bice v. State 
Bode v. State............ 
Boone County v. Sloan. 
Brown v. Visiting and Examining Board of Nebraska 

Soldiers! and <SadLOrs' PAO WM Sede. soaerectiew sen ep pp eat nns sone ssvedussqetlg athe 
Buckley v. State. 
Burk v. State... 


Chandler vy. State.. 8 Saisie Sete ree arta Crs Fas Joc asceaPvietar nade OO 
C., B. & Q. Ry. dae v. : Baneoek 
Cc., B. & Q. Ry. Co. v. Babcock 
c., B. & Q. Ry. Co. v. Carlso: 
Clark v. State... 
Connolly v. State. 
Connot v. Brown. 
Cordson v. State. 
County of Lancaster v. Stat 
Craig v. State... 
Critchfield v. aneraee of ones 
Grites- v.. Statesg7 50+ 

Crockford v. State.. 
Cuthbertson vy. State. 


XX = TABLE OF STATE CASES 


D. 


Dempsey vy. State. 
Diggs v. State... 
Duncan vy. State.......-..-...-... 


TOPS a gh Ses] 8) 2 eae REPRE = oe oe PeReNe Ree i ote URE te Eo ene eae ER 


F. 


First National Bank of Columbus v. State 
Fitzgerald v. State 
EOE Gl Mie GLa temas ene nec dnc oan 


Gandy v. State 

Garman vy. Howi 
Gilbert v. State... 
Goddard v. State.. 
Gordon vy. State... 


Haddix v. State. 
Halter v. State 
Hase v. State. 
Heym v. State. 
Higbee v. State 
Hile v. Troupe... a 
IOUNL DIE NN cn na tad aseceners eet  o hay dec ed Acces 2a smuny aber See PRS eee 5 


1 ght 9 = ihe 290 = Gee Re Bate Pe el en GE nl 
In re. Appeal of Stephen Brothers Company 

Ayre. Soult iii ey oo sng xe aera cca eons 
In re. Busboom 
In 
In 
In re. Disbarment of Newby 
In rey: Erickson... 2.2.0... 
Tn rev ‘Penner... 
In re. Schwarting. 
In re. Simmons. 
Iske v. State... 


. TABLE OF STATE CASES xxi 


J. 


Tahnke. Vi. Stateinccis..scocccsecccetssceseseeesctaa 3 
Julian vy. Board of Public Lands and Buildings. 31 
Junod vy. State F 3 
K. 
Keeler v. State.... 2 
Klawitter v. State. 9 
Kock v. State.. 5 
Krenz v. Stat 4 
L. 
Ladeaux vy. State. 5 
Lady v. Searle... 20 1G 
Lansing’ v. State. 1 


Leavitt v. Hitchcoe! 
Leiby v. State. 
Lillie v. State... 
Little v. Hill-......... 


Livinghouse v. Stat 10 
Loar v. Stat 9 
Love vy. Stat 10 
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c. C. HUSTED. Recording Clerk 
WINIFRED KAUP .Stenographer 
J. C. DERBY....... Lancaster Janitor 
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DEPARTMENT OF STATE 
Name . County Position 


APRA CHIC IIN nce Sods che pane ROMIIGE ip cs soe sus a anaee ctann sw, Secretary of State 
ADDISON WAIT. Deputy Secretary of State 
T. W. SMITH... Bookeeper 
WALKER SMITH... Recorder 


ADAIR GALUSHA. 2 2 Clerk: 
NEGLLE M. LEACH....:........ Lancaster ls 2. i nk. Stenographer 
DEPARTMENT OF AUDITOR OF PUBLIC ACCOUNTS 
Name County Position 
BS 3. SMARDE Jr... .--2elth: | wn. panes ave sverny dates acer Auditor 
bs ua os ..doward . w+..-Deputy 
HENRY SEYMOUR. - York Bookkesper 
E. BERNICE ANDERSON..Antelope ..--Reeorder 


Cc. E. LAWRENCE.............Johnson : Bond Clerk 
MYRTLE M.° PETTIJOHN..Cherry....2..2...-00...--lca. 2nd Bookkeeper 


COUNTY TREASURER EXAMINERS 


Ba OBI ye cies cS cece nae sched Sad sot ae Mean batt z- soca too Lancaster 
Je OW. TULLE YS. 22.2 ae eras ni See RENEE 3 oe .. Webster 


JOHN L. PIERCE 
A. L. SEARLE... 
J. SIDNEY WILSON 


STATE TREASURER’S OFFICE 


Name County Position 
LAWSON G. BRIAN............ 1 TOLL AE of eer acc Fe ee ae -..---. Treasurer 
HENRY F. LEHR. -Deputy Treasurer 


. Lancaster 
Lancaster 
.- Lancaster 


N. FODREA...... 
LAURA B. TAYLOR. 
BESSIE A. MARKS.. 


..Head Bookkeepor 
Bookkeeper 
.. Stenographer 
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STATE DEPARTMENT OF PUBLIC INSTRUCTION 
Name County Position 


- Fillmore 
.York 

L. C. HARNLEY... Johnson 
JENNIE B, ADAMS. Pierce - 
MARTHA BRANDT ............ Lancaster .............................. Stenographer 


Superintendent 


NEBRASKA BOY’S AND GIRL’S INDUSTRIAL ASSOCIATION 


Name County Position 
mC: BISHOP:..<.5... 522: OU Sere een co State Manager 
ELIZABETH POLLOCK..... By the. 5 i ae Stenographer 


STATE BOARD OF EXAMINERS 
State Certificates 


Name County 
Als UT ans ko «a= aap as ae RS Bos asp p pew ven oce soho .Gage 
E. B. SHERMA -.--.-Platte 
CORA O'CONNELL .- Saunders 

County Certificates 

Name . County Position 
JOSEPH SPARKS -Hamilton President 
T. A. BURCHER.. Buffalo - -Vice President 
L. C. HARNLEY. _Johnson -Treasttrer 


Lancaster 
.... uancaster 


ANNA LESHER... 
EFFIE DENHAM 


DEPARTMENT OF ATTORNEY GENERAL 


Name County Position 
WILLIAM T. THOMPSON Merrick -.......... ERE Attorney General 
WILLIAM B. ROSE. -Lancaster -Deputy Attorney General 
GRANT G. MARTIN. -Dodge ..... Assistant Attorney General 


JOSHPHINE MUSPHY «-.:..Caea Rees -25. 2s dt .Stenographer 
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COMMISSIONER PUBLIC LANDS AND BUILDINGS 
Names County Position 


H. M. BATON... Commissioner 


J: M. SHIVELEY s--++--+---Deputy 
JOHN LYON  ....... ..Chief Clerk 
ROBERT HARVEY . Draughtsman 
F. W. HOLLINGSWORTH..Nuckolls --Bookkeeper 
P. A: BARROWS....:.:.........Boone. --Bookkeeper 


Clerk 
a Clerk 
-Assignment Clerk 
£ .-Delinqgwmt Clerk 
Foe Sef en Ope Stenographer 


MAGGIE KROESE 

ESTER W. BROWN 
CORA A. GARBER... 
HELEN HOWLAND 
BERTHA BROWN ....: 


NEBRASKA STATE RAILWAY COMMISSION 
Name County Position 


EL sd. EDN Dies oe LMICABEOT oon oss ene sane onesies ODAIEM AN 
J. A. WILLIAMS... -Commissioner 
H. T. CLARKE, Jr. --Commissioner 


CLARKE T. PERKINS. .....secretary 
U. G. POWELL es Rate Clerk 
GERTRUDE WELLS ..........DOUBVAS( .......--.2.2---:--¢2----24e02eend Stenographer 
DEPARTMENT OF JUSTICE 
Supreme Court 
Name County Position 
SAMUEL H. SEDGWICK...York Chief Justice 
JOHN B. BARNES....... .-Madison .... Judge 
CHARLES B. LETTON....Jefferson Judge 
Commissioners 
Department No. 1 
Name County 
1S ee Be aid capa pe ee. > Say MOR oh ene eRe row lls SN Ped -Douglas 
OPT. GOOD. 55,5 cer sacceeecs Saunders 
AMBROSE C. EPPERSOD Clay 
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Department No. 2 
Name County 


N. D. JACKSON 
JOHN H, AMES 
ELISHA C. CALKINS... 


-Antelope 
Lancaster 
.Buffalo 


Officers 


Name County Position 


HARRY C, LINDSAY 
VICTOR SEYMOUR . 
HENRY P. STODDARD. 
BELLE M, HOWELL. - 
MARY C. FITZGBRALD... 
MARY M. GREER 
FRANK W. COLEMAN 
E. T. ROBERTS 


Clerk and Reporter 
pares -Deputy Clerk 
Deputy Reporter 
Asst. Deputy Reporter 
Opinion Clerk 
Journal Clerk 


State Library 


Name County Position 
HARRY’ C. LINDSAY.......... PST) tl oh ges AS oe eae ee Librarian 


ALICE M. HOUSTON.........Lancaster —_........... Assistant Librarian 


DEPARTMENT OF BANKING 


Names County Position 


seeeseee President 


E. ROYSE 
N. R. PERSINGER. 


MAUDE HOGE .. ..Lancaster 


State Bank Examiners 
Name County 


E. BE, EMMETT... 
c. H. BEAUMONT 
E. S. MICKEY. 
C. W. ERWIN. 


-Furnas 
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STATE BOARD OF IRRIGATION 
Namo County Position 


G. L., SHELDON. DAM ss onplizapcacceturanssPasunetors id meriesas' sop ie GR COLE 
W. T. THOMPSO: . Merrick 


HENRY M. EATO: -Dodge 
ADNA DOBSON .. BET OTT) ye CaS 7 Se Se Secretary 
PAGE T. FRANCIS.... Sheridan ..Under Secretary 


.Dawson. 
.uancaster - 


- dancaster 


HANFORD O. SMITH. 
GEO. W. BATES. 
FANNIE E. GILMOR 


-Under Secretary 
Assistant State Engineer 
Stenographer 


ADJUTANT GENERAL’S. OFFICE 
Name County Position 
A. H. CULVER.. Adjutant General 
E. H. PHELPS. Assistant Adjutant General 


BRAD C, COOK. _Assistant Quarter Master 
G. E. BRADLEY... sess... Stenographer 


Seward 
-Lancaster . 
- Lancaster 
. Washington 


GAME AND FISH COMMISSION 
Namo County Position 
GEORGE L. SHELDO 
GEO. L. CARTER. 
W. J. O'BRIAN Superintendent Fisheries 
E. HUNGER . Traveling Deputy 
Rs SB | ORR oo nnn saretere RATT y saceiy eucer eno sevenod ls Cilyaantemencns Secretary 


-Comumhissioner 
-Chief Deupty 


STATE BUREAU OF LABOR AND INDUSTRIAL STATISTICS 
Nams 

G. L, SHELDON... Commissioner of Labor 
DONALD C, DESPA e aeieckiengt .---...Deputy 
MINNIE JoDON .... cht RR EAS 7 se aaa Pate te Stenographer 


Position 


STATE BOARD OF AGRICULTURE 
Name County Position 
PETER YOUNGERS President 
Cc. H. RUDGE. ist Vice President 
V. ARNOLD ... -.2nd Vice President 
E. Z. RUSSELL... Treasurer 
W. R. MELLOR. ..... Secretary 
MARY C. FOX.. Stenographer 


Fillmore 


.Washington 
. Valley 
- Lancaster 
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Name County Position 


J. H. HADKINSON. 
H. S. HARRISON. 
Cc 


.-President 
st Vice President 

H. GREEN. 2nd Vice President 
L. M. RUSSELL Secretary 
PETER YOUNGERS eg Treasurer 
W. G. SWAN 


FOOD COMMISSION 
Name Position 
GEORGE L. SHELDON Commissioner 
E. L. REDFERN... Deputy Commissioner 
ABIGAL McGRADY Stenographer 


OIL INSPECTION DEPARTMENT 


Name County Position 
SAS > BY. A BSR ING Ss pepaeere oe saree JORNSOM) Sass... State Inspector of Oils 
DoW. HOYT. ..-_Deputy Inspector of Oils 


W. G. TEMPLETON .-Douglas 
OTTO ZEULOW ......-....-...-.Colfax 
WILLIAM M. WHEELER .Clay - 
Bed. BUELL 
E. R. MERRILL 


.Deputy Inspector of Oils 
Deputy Inspector of Oils 
Deputy Inspector of Oils 
Deputy Inspector of Oils 


PUBLIC LIBRARY COMMISSION 


Name County Position 
5 Doe * 9.9 04 Oh caer AE a OWE TBS eerie ors 25s ent ecas ks: President 
BENJAMIN ANDREWS..Lancaster 
J. L. McBRIE 
H. C. LINDSAY. 
WALTER K. JEWETT 
Cc. .TEMPLETON Bers asst) cop” | SRR RO sone eee Secretary 
PURO SE UMP EERE Wiz se--2= SPW MIO creme a= at eras Jest reaes eck ha Assistant 


F. 
E 
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BOARD OF PUBLIC LANDS AND BUILDINGS 
Meets First Monday of Each Month. 


HENRY M. EATON, Com. Public Lands and Buildings. 
GEORGE C. JUNKIN, Secretary of State. 
LAWSON G. BRIAN, State Treasurer 

WILLIAM T. THOMPSON, Attorney General 


President 
Secretary 


BOARD OF EDUCATIONAL LANDS AND FUNDS 
Meets Second Tuesday of Each Month 


GEORGE L. SHELDON, Governor. 
HENRY M. EATON, Commissioner. 
LAWSON G. BRIAN, State Treasurer 
GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 


BOARD OF PURCHASE AND SUPPLIES 
Meets First Working Day of January, April, July and October 


GEORGE L. SHELDON, Governor. 
HENRY M. EATON, Commissioner.. 
GEORGE C. JUNKIN, Secretary of State 
LAWSON G. BRIAN, State Treasurer 
WILLIAM T, THOMPSON, Attorney General 


Chairman 
.. Secretary 


BOARD OF PHARMACY 
Meets Second Wednesday of February, May, August and November 


ED. M. SEARLE, Jr., Auditor... --Chairman 


HENRY M. EATON, Commissioner. ... Secretary 
GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 
LAWSON G. BRIAN, State Treasurer 
DEPOSITORY BONDS BOARD 
Called Meetings 
GEORGE L. SHELDON, Governor.. ....Chairman 


GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 
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PRISON INSPECTORS 
Board of Public Lands and Buildings 


VOTING MACHINE COMMISSION 
Called Meetings 


GEORGE L. SHELDON, Governor....-1...:-.-1----.-.-<:-:-0--:-eseeeeess+ Chairman 
GEORGE C. JUNKIN, Secretary of State 
ED. M. SEARLE, Jr., Auditor 


BOARD OF VETERINARIAN MEDICINE 
Called Meetings 


GEORGE L. SHELDON, Governor... 222. eile. .n.2 seek nnn cece tence nee Chairman 
GEORGE C. JUNKIN, Secretary of State 

ED. M. SEARLE, Jr., Auditor 

C. A. McKIM, State Veterinarian 


BOARD OF HEALTH 
Called Meetings 


GEORGE L. SHBLDON, Governor. eee... 32 2e ose Chairman 
JASPAR L. McBRIEN, State Superintendent 
WILLIAM T. THOMPSON, Attorney General 


BOARD OF CHARITIES AND CORRECTIONS 
Meets Third Tuesday of January, April, July and October 


GEORGE L. SHELDON, Governor. Chairman 
JASPAR L. McBRIEN, State Sup Secretary 
HENRY M. EATON, Commissioner of Public Lands and Buildings 

J. A. PIPER:-.. Chief Clerk 


BOARD OF ASSESSMENT AND EQUALIZATION 
Meets for Assessment First Monday in May 


Meets for Equalization Third Monday in July 
GEORGE L. SHELDON, Governot.........---.......-222-.ss--1-peeeeseseeee Chairman 
GEORGE C. JUNKIN, Secretary of State 
LAWSON G. BRIAN, State Treasurer 
ED. M. SEARLE, Jr., Auditor 
H. M. EATON, Commissioner of Public Lands and Buildings 
CEYLON TA SOW BYorg 29 OPM A OY Ae BEES Se Bee eae Ps A ee a ed eRe Fl Secretary 
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PRINTING BOARD 
Meets 1 to 5 and 15 to 20 of Each Month 


LAWSON G. BRIAN, Treasurer. 
GEORGE C. JUNKIN, Secretary of State. 
ED. M. SEARLE, Jr., Auditor. 
LOU W. FRAZIER 


-Chairman 


BOARD OF CANVASSERS 


Meets Second Tuesday in September and Fourth Monday in November 


GEORGE L. SHELDON, Governor................ ip fakcach ie hsreass! Chairman 
LAWSON G. BRIAN, State Treasurer 

ED. M. SEARLE, Jr., Auditor 

GEORGE C. JUNKIN, Secretary of State 

WILLIAM T. THOMPSON, Attorney General 


BOARD OF EDUCATION 
Name Position 


L. G. BRIAN, State Treasurer 

J. L. McBRIEN, State Superintendent 
T. J. MAJORS, President. 
JAMES DELZELL. 


.-Term Expires 1907 
Term Expires 1908 
CHAS. H. GREGG. .-Term Expires 1909 
H. M. CHILDS..... - Term Expires 1910 
DL: P.. LOUDDEN, Secretary cc iesss-ipe0s+ 0c ssavansece eee one Term Expires 1911 


CRIMINAL CASES IN THE SUPREME COURT. 


Joun Junop and Harry Junop vy. Srare or Nepraska, 
No. 13039. 


Error from the district court of Cherry county, — Plaintiffs in 
error were convicted of grand larceny and were each sentenced 
to serve a term of five years in the penitentiary. Affirmed. 
Opinion. 102 N. W. 462. On motion for rehearing the 
court reduced the sentence to one year and six months, 


Excver Rossevt v. Srare ov Nepraska. No. 13416. 


Error from the district court of Boone county. Plaintiff in 
error was convicted of incest and was sentenced tod serve a term 
of ten years in the penitentiary. Dismissed on motion of plain- 
tiff in error. 


WuiasaM J. Lansinc vy. Svare or Nepraska. No. 13643. 


Error from the district court of Lancaster county. Plaintiff in 
error was convicted of adulterating milk in violation of law and 
was sentenced to pay a fine of $25. Affirmed. 102 N. W. 254. 


Louis T. Wooprurr vy. Stare or Nesraska. No. 13659. 


Error from the district court of York county. Plaintiff in 
error was convicted of rape and was sentenced to serve a term 
of four years in the penitentiary. Affirmed. 101 N. W. 1114. 


Wiuiam T. Turtey v. Srare or Nepraska. No. 13663. 


Error from the district court of Hall county. Plaintiff im 
error was convicted of murder in the second degree and was. 
sentenced to serve a term of seventeen years in the penitentiary- 
Affirmed. 104 N. W. 934. 


1 
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H. J. Mays v. Srave or Nepraska. No. 13683. 


Error from the district court of Buffalo county. Plaintiff in 
error was convicted of forgery and was sentenced to serve a term 
of three years in the penitentiary. Affirmed. 101 N. W. 979. 


Joun Diaas y. Srare or Nepraska. No, 13764. 


Error from the district court of Cass county. Plaintiff in 
error was convicted of daylight burglary and was sentenced to 
serve a term of one year in the penitentiary. Affirmed for want 
of briefs. 


Jacop Crockrorp vy. Srare or Nepraska, No. 13792. 


Error from the district court of McPherson county. Plaintiff 
in error was convicted of cattle stealing and was sentenced to 
serve a term of one year in the penitentiary. Affirmed. 102 
N. W. 70. 


W. A. Gorpon y. Srare or Nepraska. No. 13821. 


Error from the district court of Douglas county. Plaintiff in 
error was convicted of contempt of court and was sentenced to 
pay a fine of $100 and to serve a period of 48 hours in the 
county jail. Reversed and dismissed. 102 N. W, 458. 


James Conyouiy v. Stare or Nepraska. No, 13867. 


Srror from the district court of Sioux county. Plaintiff in 
error was convicted of manslaughter and was sentenced to serve 
a term of eight years in the penitentiary. Affirmed. 104 N. 
W. 754. 


Greorer Keeter er at. vy. Srare or Nepraska. No, 13870. 

Error from the district court of Burt county. Plaintiff in 
error was convicted of burglary and was sentenced to serve a 
term of seven years in the penitentiary. Affirmed. 103 N. W. 
64. 


CRIMINAL CASES 3 
Epwarp M. Curupertson vy. Srare or Nepraska. No. 13813. 


Error from the distriet court of Douglas county. Plaintiff in 
error was convicted of abandoning his wife and of failing to 
support her and was sentenced to serve a term of six months in 
the county jail. Reversed. 101 N. W. 1031. 


Frank Barker v. Srare or Nepraska. No. 13919... 


Error from the district court of Webster county. Plaintiff in 
error was convicted of murder in the first degree and was sen- 
tenced to be executed September 2, 1904. Affirmed, and June 
16, 1905, fixed as day of execution. 103 N.W.71. June 15, 
1905, a reprieve was granted by the governor until June 15, 
1907. 


Sanrorp R. Razee vy. Stare or Neprasxa. No. 13934. 


Error from the district court of Frontier county. Plaintiff in 
error was convicted of criminal libel and was sentenced to serve 
a term of one year in the penitentiary. Reversed. 103 N. W. 
438. 


Aucust I. Jaunke v. Srare or Nepraska. No. 12979. 


Error from the district court of Box Butte county. — Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to serve a life term in the penitentiary. Affirmed 
March 18, 1903. 94 N. W. 158. A rehearing was granted. 
Reversed. 104 N. W. 154. 


Nicuoras V. Harrer ayp Harry V. Haywarp v. Srate or 
Nepraska. No. 13955. 


Error from the district court of Douglas county. Plaintiffs 
in error were convicted of placing advertisements on a represen- 
tation of the. flag of the United States and of selling beer thus 
advertised in violation of a statute of the state and were sen- 
tenced to pay a fine of $50 each. Affirmed. 105 N. W. 298. 
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Plaintiffs have appealed to the supreme court of the United 
States. Pending. 


Frep Gopparp v. Srare or Nepraska. No. 13967. 


Error from the district court of Chase county. Plaintiff in 
error was convicted of non-support and abandonment of his wife 
and was sentenced to serve a term of nine months in the peni- 
tentiary. Reversed. 103 N. W. 443. 


Epwarp Hey vy. Srare or Nepraska. No. 13993. 


Error from the district court of Sarpy county. Plaintiff in 
error was convicted of rape and was sentenced to serve a term 
of three years in the penitentiary. Affirmed for want of briefs. 


Wituiam Krenz vy. Srare or Nesraska. No. 14040. 


Error from the district court of Custer county. Plaintiff in 
error was convicted of feloniously burning a stack of oats and 
was sentenced to serve a term of two years in the penitentiary. 


Affirmed. 106 N. W. 27. 
Lena Marcarer LIvue vy. Srate or Nepraska. No, 13227. 


Error from the district court of Butler county. Plaintiff in 
error was convicted of murder in the first degree and was sen- 
tenced to serve a life term in the penitentiary. Affirmed June 
30, 1904. 100 N. W. 316. Afterwards a motion for rehearing, 
with briefs and documents in support thereof, was filed. Jan. 
5, 1905, a rehearing was denied and mandate was issued. 


Tuarovore Roccenrnen y. State or Nesraska. No. 14048. 


_Error from the district court of Hooker county, Plaintiff in 
error was convicted of cattle-stealing, and sentenced to serve a 
term of fifteen months in the penitentiary. Affirmed for want 
of briefs. 


CRIMINAL CASES 5 


Perer Lapeaux y. Srare or Nesraska. No. 14068. 


Error from the district court of Cherry county. Plaintiff in 
error was convicted of horse-stealing and sentenced to serve a 


term of five years in the penitentiary. Reversed. 103 N. W. 
1048. 


Crarence A. Sweer v. Srare or Nepraska. No. 14087. 


Error from the district court of Holt county. Plaintiff in 
error was convicted of assault with intent to commit rape and 


was sentenced to serve a term of fifteen years in the penitentiary. 
Affirmed. 106 N. W. 31. 


_ Pattie Hoperr vy. Srare or Nepraska. No, 14096. 


Error from the district court of Lancaster county. Plaintiff 
in error was convicted of rape and sentenced to serve a term of 
years in the penitentiary. Reversed. 104. N. W. 276. A mo- 
tion by the state for a rehearing was overruled. 106 N. W. 774. 


WiitiAm Hase v. Stare or Nepraska, No. 14105. 


Error from the district court of Laneaster county. Plaintiff 
in error was convicted of assault with intent to kill and sen- 
tenced to serve a term of three years in the penitentiary. Af- 
firmed. 105 N. W. 253. 


Osmos C. Hicser v. Srare or Nepraska. No. 14112. 
Error from the district court of Sarpy county. Plaintiff in 
error was convicted of embezzlement and sentenced to a term of 
four years in the penitentiary. ‘Reversed. 104 N. W. 748. 
Heyry Kook v. Srare or Nepraska. No. 14114. 
Error from the district court of Cuming county. Plaintiff in 


error was convicted of grand larceny and sentenced to a term of 
six years in the penitentiary. Dismissed. 102 N. W. 768. 
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James Youna vy, Srare or Neprasxa. No. 14119. 


Error from the district court of Lancaster county. Plaintiff 
in error was convicted of murder in the second degree and was 
sentenced to serve a term of fifteen years in the penitentiary. 
Reversed. 104 N. W. 867. 


Srare or Nepraska EX REL. Micnart Garpner vy. Caar.e 
Suraper, Saertrr or Oror County. No, 14056. 


Error from the district court of Otoe county, Plaintiff in 
error was informed against before the county court for selling 
land to which he had no title, was arrested, and applied to the 
county court to be discharged on habeas corpus, and was 
ordered to be discharged. The sheriff appealed to the district 
court, where the order of the county court was reversed, and 
plaintiff in error prosecuted error to the supreme court. Af- 
firmed. 103 N. W. 276. 


Josepn Nickontizack vy, State or Nepraska. No. 14145. 


Error from the district court of Holt county. Plaintiff in 
error was convicted of the crime of rape and was sentenced to 


a term of six years in the penitentiary. Reversed. 105 N. W, 
895. 


Apert Bracker v. Stare or Nespraska. No. 14148. 


Error from the district court of Keya Paha county. Plaintiff 
in error was convicted of uttering a forged deed, and was sen- 
tenced to serve a term of five years in the penitentiary. Re- 
versed. 105 N. W. 302. 


Wma. H. Mines v. Stare or Nepraska. No. 14157. 


Error from the district court of Frontier county. Plaintiff in 
error was convicted of violating an order of injunction and fined 


$60 and costs. Affirmed. 105 N. W. 301. 


CRIMINAL CASES 


Wiruiam Iske and Frank Monver vy. Stare or NEBRASKA. 
No. 14165. 

Error from the district court of Sarpy county. Plaintiffs in 

error were convicted of screening the windows of a saloon con- 


ducted by them. Dismissed. 


Deti TrrrertNeron vy. Srate or Nepraska. No, 14176, 
Error from the district court of Lincoln county. Plaintiff in 
error was convicted of larceny of property as bailee and sen- 
Reversed. 


tenced to a term of three years in the penitentiary. 


106 N. W. 421. 


Samurt N. Powers v. Srare or Nepraska. No. 14182. 
Error from the district court of Hamilton county. Plaintiff 
in error was convicted of adultery and sentenced to pay a fine 
of $200 and costs and be confined for 30 days in the county 
jail. Reversed. 106 N. W. 332. ; 
Marais Barser v, Srare or Nesraska. No. 14193. 
Error from the district court of Lincoln county. Plaintiff 
in error was convicted of having feloniously received a stolen 
cow, and was sentenced to serve a term of two years in the 
penitentiary. Reversed. 106 N. W. 423. 
James J. Reep v, Srare or Nepraska. No. 14206. 
Error from the district court of Douglas county. Plaintiff in 
error was convicted of murder in the first degree and was sen- 
tenced to serve a life term in the penitentiary. Affirmed. 106 


N. W. 649. 


Joun R. Lucas y. Stare or Nepraska. No. 14218. 

Error from the district court of Phelps county. Plaintiff in 
error was convicted of murder in the first degree and sentenced 
to a life term in the penitentiary. Reversed. 105 N. W. 976. 
The case was taken to Harlan county on a change of venue, 


8 REPORT OF THE ATTORNEY GENERAL 


where the plaintiff in error was conyicted of murder in the sec- 
ond degree and sentenced to a term of twenty-one years in the 
penitentiary. Now pending in the supreme court on error pro- 
ceedings from Harlan county, case No. 14663. Upon reversal 
of the first judgment of conviction the plaintiff in error was 
refused bail by the district court of Phelps county; whereupon 
he instituted habeas corpus proceedings in the supreme court, 
case No. 14604, to be admitted to bail. The application was 
granted. 


‘L. Curk Duncan y. Stare or Nespraska. No. 14242. 


Error from the district court of Cheyenne county. Plaintiff 
in error was convicted of cattle stealing and sentenced to serve 
a term of three years in the penitentiary. Affirmed. 106 N. 
W. 1014. 


Wituum L, Newsy y. Srare or Nepraska. No. 14246. 


Error from the district court of Saline county.  Plaititiff in 
error was convicted of having felonious possession of a forged 
deed with intent to utter and publish the same as true and gen- 
uine, and was sentenced to serve a term of two years in the pen- 
itentiary. Leversed. 105 N. W. 1099. 


Joun E, Cnanprer v. Srare or Nepraska. No. 14284. 


Error from the district court of Custer county. Plaintiff in 
error was. convicted of cattle stealing and sentenced to serve a 
term of three years in the penitentiary. A flirmed. 


Jous P. O’Neitty axp Boron A. Batpwiy y. Stare or 
Nepraska. No. 14441, 


Error from the district court of Boone county. Plaintiffs in 
error were convicted of having in their possession, unlawfully, 
vinous and intoxicating liquors, and each was sentenced to pay 
a fine of $200 and costs. Reversed. 107 N. W. 119. 
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Wiyrrecp S. Happix v, Srare or Nepraska, No, 14445, 


Error from the district court of Custer county. Plaintiff in 
error was convicted of murder in the second degree and sen- 
tenced to a term of twelve years in the penitentiary. Affirmed. 
107 N. W. 781. 


Joun Axrerson, Appellee, v. Micuatn Wiaiex, Appellant. 
No. 14452. 


Appeal from the district court of Douglas county. Appellee 
was arrested by appellant, a police officer of the city of Omaha, 
on the complaint of the city attorney, on the charge that he did 

“anlawfully give away * * * * cigarettes and the material 
for their composition known as cigarette paper,” in violation of 
the anti-cigarette law of 1905. He was released from the cus- 
tody of appellant on habeas corpus by the district court on the 
ground that the anti-cigarette law was invalid in so far as it 


made provision for punishment for giving away cigarettes or 
cigarette paper. ‘The state appealed. Reversed. 105 N. W. 
474. 


Pau. Krawrrrer v. Srare or Neprasxa. No. 14464. 
Error from: the district court of Pierce county. Plaintiff in 


error was convicted of rape and sentenced to a term of impris- 
onment in the penitentiary. Reversed. 107 N. W. 121. 


Gerorce Vow Hatrer v. Stare or Nepraska. No. 14496. 


Error from the district court of Douglas county. Plaintiff in 
error was convicted of murder in the second degree and sen- 
tenced to a term of twelve years in the penitentiary. Affirmed. 


107 N. W. 233. 
Jony Loar vy. Srate or Nepraska. No. 14514. 


Error from the district court of Garfield county. Plaintiff in 
error was convicted of rape and sentenced to serve a term of 
four years in the penitentiary. Affirmed. 107 N. W. 229. 


10 REPORT OF THE ATTORNEY GENERAL 


re or Nepraska. No. 14556. 


GerrrupE Love vy. Sr: 


Error from the district court of Lancaster county. Plaintiff 
in error was convicted of keeping a house of ill-fame and fined 
$100 and costs. . Dismissed by plaintiff in error. 


Ciementr Sreiver v. Stare or Neprasxa. No. 14560, 


Error from the district court of Lancaster county, Plaintiff 
in error was convicted of unlawfully selling intoxicating liquors. 
Pending. 


Wiiuias F, Bacaie v. Stare or Nepraska. No. 14570. 


Error from the distriet court of Gage county. Plaintiff in 
error was convicted of seduction and sentenced to a term of 
years in the penitentiary. Pending. 


Witiiam Livincuouse y. Stare or Nepraska. No, 14567. 


Error from the district court of Wayne county, Plaintiff in 
error was convicted of rape and sentenced to a term of three 
years in the penitentiary. Ieversed. 107 N. W. 854. 


Samuet Parker-y. Srare or Nepraska. No. 14592. 


Error from the district court of Thurston county, Plaitniff 
in error was convicted of manslaughter and sentenced to serve 
a term of five years in the penitentiary. Reversed. 108 N. W, 
721, 


Mrenacn Ff, Dempsey v. Epwarp Srour. No, 14597. 


Error from the district court of Douglas county. Plaintiff in 
error, a police officer of Omaha, arrested defendant for making 
a cigarette. Defendant was released upon habeas corpus pro- 
ceedings, and the state appealed to the supreme court. Affirm- 
ed. 107 N. W. 235. 
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Rosert Bice y. Stare or Nesraska. No. 14603. 


Error from the district court of Boyd county. Plaintiff in 
error was convicted of assault and sentenced to the penitentiary 
for one year and six months. Reversed. 108 N. W. 1066. 


Beysamin F, Russet y. Stare or Nepraska. No. 14626. 


Error from the district court of Frontier county. Plaintiff in 
error was convicted of seduction. Pending. 


Herman Sremkunrer vy. Stare or Nepraska. No. 14648. 


Error from the district court of Otoe county. Plaintiff in 
error was convicted of unlawfully having intoxicating liquors 
in his possession for the purpose of sale. Affirmed. 


Dett Tirrertneton v. Stare or Nepraska. No. 14651. 


Error from the district court of Lincoln county. Plaintiff in 
error was convicted of larceny as bailee and sentenced to a term 
of three years in the penitentiary. Pending. 


GroraE Vauacan vy. Stare or Nepraska, No. 14655. 


Error from the district court of Nemaha county. » Plaintiff in 
error was convicted of rape and sentenced to a term of three 
years in the penitentiary. Pending. 


Frep Corpson v. Srare or Nepraska. No. 14678. 


Error from the district court of Thurston county. Plaintiff 
in error was convicted of incest and sentenced to imprisonment 
in the penitentiary for seven years. Affirmed. 


Lawrence McConnetu vy. Srare or Nepraska. No. 14689. 


Error from the district court of Gage county. Plaintiff in 
error was convicted of rape and sentenced to six years imprison- 
ment in the penitentiary. Pending. 
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Harry Forp y. Srare ov Nepraska. No, 14695. 


Error from the: district court of Gage county. Plaintiff in 
error was convicted of unlawfully selling intoxicating liquors. 
Pending. 


Marr Sonuteysere vy. Srare or Nepraska. No, 14720. 
Error from the district court of Richardson county. Pending. 


Wituam Craia anp Witii4m Ras v. Srare or Nepraska, 
No. 14731. 


Error from the district court of Cherry county. Pending. 
Parrick J. Frrzceratp v, Srare or Nesraska. No, 14751. 


Error from the district court of Chase county. Plaintiff in 
error was convicted of rape and sentenced to a term of three 
years in the penitentiary. Pending. 


Avausr H. Minter v. Srare or Nepraska. No, 1472 


Error from the district court of Stanton county. Plaintiff in 
error was convicted of shooting with intent to kill and sen- 
tenced to serve a term of fifteen years in the penitentiary. 
Pending. 


Gerorce E. Emery y. Srare or Nesraska. No, 14760. 


Error from the district court of Gage county. . Pending. 


Joux G. Srerrer anp Harry F. Hirsinaer v. Srare or 
Nensrasxa. No. 14780. 


Error from the district court of Cherry county. Plaintiffs in 
error were convicted of keeping gaming fixtures in violation of 
sec. 215 of the Criminal Code. Pending. 


Mar Stren v. Stare or Nepraska, No. 14787. 


Error from the district court of Hamilton county. Pending, 
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Sut Burk v. Stare or Nesraska. No. 14837. 


Error from the district court of Richardson county. Plaintiff 
in error was convicted of rape and sentenced to serve a term of 
three years in the penitentiary. Pending. 


Anous Martin anp Jack Jenninas v. Srare or NEBRASKA. 
No, 14839. - 


Error from the district court of Douglas county. Plaintiffs in 
error were convicted of grand larceny and were sentenced to 
terms in the penitentiary of five and seven years respectively. 
Pending. 


Joun H. Srrarron v. Srare or Nesrasxa. No. 14864. 

Error from the district court of Cherry county. Plaintiff in 
error was convicted of keeping gaming devices, in violation of 
section 215 of the Criminal Code, and fined $300 and costs. 
Pending. 

James J. Buoxiey v. Srate or Neprasxa. No. 14870. 

Error from the district court of Douglas county. Pending. 


James L, Ganpy v. State or Nepraska. No. 14884. 


Error from the district court of Nemaha county. Plaintiff in 
error was convicted of attempting to corruptly influence a wit- 
ness in violation of sec. 164 of the Criminal Code, and fined 
$500. Pending. 


Jay O’Hearn v. Srare or Nepraska. No. 14903. 
Error from the district court of Douglas county. Pending. 
‘Larry F. Surzivan v. Srate or Nepraska, No. 14912. 


Error from the district court of Hayes county. Plaintiff in 
error was convicted of assault and battery and fined $100 and 
costs. Pending. 
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Harrison Crark v. Stare or Nepraska. No. 14917. 
Error from the district court of Douglas county. Pending. 
Erwin O. Bove vy. Srare or Nesraska. No, 14951, 

Error from the district court of Richardson county. Pending. 
Evaer Lerpy vy. State or Nepraska. No. 14956. 

. Error from the district court of Thayer county. Plaintiff in 

error was charged with breaking and entering a slaughter house 


and stealing a cowhide of the value of $8, and was committed 
to the State Iudustrial School. Pending. 


CIVIL CASES TO WHICH THE STATE OR AN 
OFFICER IS PARTY. 


Srare or Nepraska v. Wriettam F. Porrer ev at. 


Pursuant to a resolution of the house of representatives suit 
was brought in the district court of Lancaster county, May 24, 
1901, on the official bond of William F. Porter, a former secre- 
tary of state, to recover a shortage of $1518.85. Dismissed by 
the district court January 22, 1902. Reversed by the supreme 
court June 3, 1903. On a retrial in the district court judgment 
was rendered against William F. Porter for $1,112. Appealed 
to the supreme court the second time, where the judgment was 
affirmed. 103 N. W. 669. 


Srare or Nepraska vy. Josera S. Bartiey er Av. 


Action in the district court of Douglas county to recover from 
Joseph 8. Bartley and the sureties on his official bond as state 
treasurer a shortage of $555,790.66. Suit was commenced 
October 23, 1897. A-jury was impaneled February 9, 1898, and 
returned a verdict for defendants February 27, 1898, upon 
which the action was dismissed. The judgment of dismissal 
was reversed by the supreme court December 8, 1898, and the 
cause remanded for a new trial. A second trial of the case in 
the district court was begun July 5, 1899. The jury in ac- 
cordance with a paremptory instruction by the court returned a 
verdict for the state, and judgment was entered against de- 
fendants July 25, 1899, for $646,318.45. The case was again 
taken to the supreme court September 27, 1899. The judg- 
ment in favor of the state was there reversed December 19, 1899, 
and the cause was remanded to the district court for another 
trial. The third trial was begun June 6, 1901, and resulted in 
a verdict June 13, 1901, in favor of the state and against 
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sureties E. E. Brown, C, ©. McNish and John H. Ames for 
$545,947.16. By this verdict sureties W. A. Paxton, Thomas 
Swobe and cadet Taylor were released from liability. Judg- 
ment was rendered in accordance with the verdict. Petitions in 
error were filed in the supreme court by the state and by KE. E. 
Brown, C. C. McNish and John H. Ames. The case was argued 
before the supreme court February 4, 1902, and the judgment 
below was reversed as to all parties, June 4, 1902, and the 
cause was remanded to the district court. A fourth trial in the 
district court was begun November 23, 1903, and the jury 
rendered a verdict in favor of defendants November 27, 1903. 
A motion by the state for a new trial was overruled December 
15, 1903, and the action was dismissed. The case was again 
taken to the supreme court. Affirmed. 106 N. W. 166. 

A motion by the state for a rehearing was sustained and an 
opinion filed adhering to former judgment. 108 N. W. 159. 


Srare or Mrssourr v. Srare or Nepraska, 


Action brought in the supreme court of the United States by 
the state of Missouri against the state of Nebraska to establish 
the boundary line between the states. 

Nebraska was admitted into the Union February 9, 1867. 
The act of Congress authorizing the admission fixed the mid- 
dle of the channel of the Missouri river as the boundary be- 
tween Nebraska and Missouri. By a previous act of Congress, 
passed in 1836, the western boundary of the state of Missouri 
was extended to the Missouri river. The middle of the channel 
was the boundary between the states when Nebraska was ad- 
mitted into the Union. At that time the course of the river 
between Atchison county, Missouri, and Nemaha county, Ne- 
braska, was in the form of a loop fifteen miles around and 
almost surrounding a body of land known as Island precinct, 
Nemaha county, Nebraska. During high water July 5, 1867, 
the river suddenly cut a channel across the narrow neck of 
Island precinct, abandoned the channel of the fifteen mile loop 
and left Island precinct east of the Missouri river. The old bed 
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of the river has gradually filled up and is fine tillable land, over 
which Nebraska has always exercised jurisdiction. 

Missouri contends that the middle of the present channel of 
the Missouri river is now the boundary line and that Island 
precinct is now a part of the state of Missouri. Nebraska in- 
sists that the middle of the abandoned channel of the fifteen- 
mile loop around Island precinct is still the boundary between 
the states, and that Island precinct was never detached from 
Nebraska, : 

Hon. Alfred Hazlett of Beatrice, Nebraska, and Hon. J. W. 
Halliburton of Carthage, Missouri, were appointed by the court 
as commissioners to take testimony and report the facts. A 
large amount of testimony was taken. The commissioners re- 
ported the facts and found that the territory in dispute belongs 
to the state of Nebraska. Judgiment for defendant; boundary 
line established in accordance with prayer of Nebraska. 


Stare or Nepraska vy. Joan M. Burton. 


Action commenced May 28, 1900, in the district court of Raw- 
lins county, Kansas, to recover $20,216.05 from John M. Bur- 
ton, who was a surety on the state depository bond of the First 
National Bank of Orleans, Nebraska, when it failed with $20,- 
216.05 of the state’s money on deposit. The cause was removed 
by the defendant to the circuit court of the United States for 
the district of Kansas and was remanded to the state court for 
want of jurisdiction of the federal court. A demurrer to the 
petition was sustained, and the action dismissed. An appeal to 
the supreme court of Kansas was perfected, but the case was 
settled, on authority of the state board, by defendant paying 
$2,000 and the costs. 


Srark oF NEBRASKA EX REL, CHARLES Weston, v. SECRETARY 
Morvan Fire Insurance Company. : 


Action in the district court of Douglas county to wind up the 
affairs of the Security Mutual Fire Insurance Campany for doing 
an unlawful business. Henry A. Whipple was appointed receiver 
in another action and this cause was dismissed. 

2 
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Stare or Nepraska vy. Farmers Bank or Custer County at 


Broxen Bow, Nepraska. 


Application fora receiver onthe ground that the bank is con- 
ducting its business in an unsafe and unauthorized manner and 
that it is jeopardizing the interests of the depositors. The dis- 
trict court of Custer county appointed C. H. Holcomb receiver 
September 28, 1901. Pending. 


Stare ov Nepraska v. Stare Bank or Gornensura. 


Proceeding commenced January 2, 1902, in the district court 
of Dawson county, to wind up the affairs of defendant for con- 
ducting a banking business in an unlawful and unauthorized 
manuer and for jeopardizing the interests of depositors, Jan- 
uary 9, 1902, receiver appointed. June 16, 1905, the receiver 
filed his final report and was discharged. 


i 
Stare or Nepraska v. Pratre Vattey Stare Bank at 
Bettwoop, Nepraska, 


Proceeding commenced in the district court of Butler county 
February 10, 1902, to wind up the affairs of defendant for con- 
dueting a banking business in an unlawful and unauthorized 
manner and for jeopardizing the interests of depositors. Re- 
ceiver appointed. Pending. 


Witiiam Loepke vy. Cuartes F. Brown ef at. 


Petition for injunction filed May 21, 1902; in the district 
court of Boyd county to restrain the board of educational lands 
and funds from leasing to any person other than plaintiff the 
the southwest quarter of section 25, township 35 north, range 
12 west, Boyd county, Nebraska, being school land of the state. 
Dismissed at plaintiff's cost. 


Joseru Connor vy. Cuartes F. Brown Er AL. 


Petition for injunction filed May 21, 1902, in the district court 
of Boyd county to restrain the board of educational lands and 
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funds from leasing to any person other than plaintiff the south- 
west quarter of section 23, township 35 north, range 12 west, 
Boyd county, Nebraska. Dismissed at plaintiff's cost. 


Srare or Nepraska v. Bank or VeRDIGREE, OF VERDIGRER, 
NEBRASKA, 


Application to the district court of Knox county for appoint- 
ment of a receiver for defendant on the ground that the bank 
was conducting business in an unsafe and an unauthorized 
manner. H, A. Cheney was appointed receiver. Pending. 


Stare EX REL. Cuarites Weston, Aupitor, v. WoopMEN OF 
THE Woritpd AccIDENT ASSOCIATION ET AL. 


Petition to the district court of Douglas county for a decree 
winding up the affairs of defendants on the ground that they are 
insolvent and transacting insurance business without a license. 
Alfred G. Ellick appointed receiver June 20, 1903. June 13, 
1905, final report of receiver filed, report approved, and receiver 
discharged. 


First NarionaL Bank or CotumBus y. Stare or NEBRASKA, 


Action in the district court of Lancaster county to recover 
from the state $274.16 for compensation of Warwick Saunders 
and for his expenses as a member of a commission to confer 
with a like commission of other states on the subject of a North 
and South Railway, the claim having been assigned to plaintiff. 
Judgment for plaintiff. Pending on appeal to supreme court. 


County or Lanoaster v. Srate or NeBRAsKa. 


Action in the district court of Lancaster county to recover 
$5,000.40, the amount of state funds lost in the Capital Na- 
tional Bank and alleged to have been paid into the state treas- 
ury by mistake of the county treasurer. Action dismissed 
June 15, 1904. Reversed by supreme court on petition in error 
from Lancaster county. 104 N. W. 187. On motion of the 
state a rehearing was granted, but former judgment was adher- 
ed to. 107 N. W. 388. Now pending in district court. 
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Srare eX REL. Cuartes Weston, Aupiror v. FrarerNAL 
Wepce Murua Benerir Association. 


Action in the district court of York county to wind up de- 
fendant’s insurance business on the ground that the association 
is insolvent and is not conducting its business in good faith. 
Pending. 


Srare Ex rev. Jonn H. MoCray v. Jonn H. Mickey, 
Governor. No. 13408. 


Application to the supreme court to compel respondent to 
appoint a commission of five persons to select a location on the 
capitol grounds in the city of Lincoln and to erect thereon a 
monument dedicated to the memory of Abraham Lincoln. Writ 
denied. 102 N. W. 679. 


Joun Orson v. Board or Epucationat Lanps anp Funps. 


Action in the district court of Knox county to quiet plaintiff's 
title to the east half of the southwest quarter of section 17 in 
township 30, north range 2, west of the 6th P. M., Knox county, 
the land being claimed by the state as school land. Decree for 
plaintiff. 


Anprew Anperson v. Boarp or EpucationaL Lanps ann Funps. 


Actiowin the district court of Knox county to quiet plaintiffs 
title to the west half of the southwest quarter of section 17 in 
township 30, north range 2, west of the 6th P. M., Knox county, 
Nebraska, the land being claimed by the state as school land. 
Decree for plaintiff. 


Starz or Nepraska y. Peopie’s Stare Bank or Goruensura. 


Application for a receiver filed in the district court of Daw- 
son county, June 26, 1901. In the absence of the judge of the 
district court from Dawson county, Hon. T. L. Norval, chief 
justice of the supreme court, heard the application. He found 


CIVIL CASES 21 


that the bank was doing business in an unsafe and unauthorized 
manner and was jeopardizing the interests of the depositors. 
W. C. May was appointed receiver to wind up the affairs of the 
bank. Receiver discharged Deceinber 17, 1904. 


Avexanper H. Bra er av. v. Geo. D. FotnMer er AL. 


Action in the district court of Boyd county to enjoin defend- 
ants from interfering with plaintiffs’ possession and alleged 
title to certain lands in Boyd county claimed by the state as 
school lands. On transfer of the cases to the supreme court they 
were dismissed at plaintiff's costs. LO&8 N. W. 138. Pending 
on application of state and intervenor for a new trial. 


Srare or Nepraska y. Insurance Company or Norta AMERICA. 
No. 13470. 


Action in the supreme court to recover from defendant, pur- 
suant to section 32, chapter 43, Compiled Statutes, the sum of 
$802.38, being two per cent. of the gross amount of premiums 
received by defendant from its insurance business in Nebraska 
during the year 1902. Argued on demurrer to defendant's 
answer January 5, 1904. Action dismissed March 17, 1904. 
99 N. W. 36. On motion for a reargument the demurrer to 
defendant’s answer was sustained June 30, 1904. 100 N. W. 
405. A new trial was denied (102 N, W. 1022), and on Feb. 8, 
1906, judgment for the state for the sum asked in its petition 
was rendered. 106 N. W. 677. 


Wii S. Brown er vx. vy. Visiting anp Examinina 
Boarp or Nepraska Sovpiers’ anp Sattors’ Home, 


Action in the district court of Hall county for an injunction 
to prevent defendants from removing the plaintiffs from the 
Soldiers’ and Sailors’ Home at Grand Island. Pending. 


Harry J. Srnciair er at. vy. Stare or Nepraska. 


The commissioner of the United States land office at O'Neill 
ruled that certain lands in Boyd county claimed by plaintiffs 
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as homesteads were state school lands, Plaintiffs appealed the 
cases to the general land office, where the decision of the com- 
missioner at O'Neill was affirmed. Pending on appeal to the 
secretary of the interior. 


Oxwarp Bret-Sucar Company v, Stare or NEBRASKA, 
No, 13995. 


Action in the district court of Lancaster county to recover 
from the state sugar bounties to the extent of $15,871.85. Dis- 
missed June 20, 1904. Plaintiff appealed to supreme court. 
Affirmed January 5, 1905. 102 N. W. 80. Plaintiff's motion 
for a rehearing was overruled. 105 N. W. 716. 


Norrotk Beer-Sucar Company v. Srare or Nepraska, 
No. 13996. 


Action in the district court of Lancaster county to recover 
from the state sugar bounties to the extent of $24,750 with in- 
terest from December 19, 1895, and the sum of $5,640.60 with 
interest from January 13, 1896. Dismissed June 20, 1904. 
Affirmed in the supreme court on plaintiff's appeal. 102 N. W. 
80. Plaintiff was denied a rehearing. 105 N. W. 716. 


Hueu A. Aucen v. County or Horr anp Srare or Nepraska, 


Action in the district court of Holt county to quiet plaintiff's 
title to the former homestead of Joseph 8. Bartley, as against 
judgments in favor of the state. The county of Holt was ad- 
judged to be the owner of the fee. Plaintiff appealed to the 
supreme court. No. 14840. Pending. 


Srare or Nepraska v. SrepHen W. Tanner. No. 13706. 


Ejectment in the supreme court for school land described as 
the south half of the northwest. quarter of section 7, township 
34, north of range 10, west in Boyd county, Nebraska. Argued 
October 19, 1904, on the state’s demurrer to the plaintiff's 
answer. Demurrer sustained, and judgment for plaintiff. 102 
N. W, 235. 
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Srare or Nepraska v. Jonn T. Brinmer. No. 13707. 


Ejectment in the supreme court for school Jand described as 
the southwest quarter of section 3, township 34, north of range 
11, west in Boyd county, Nebraska. Argued October 19, 1904, 
on the state’s demurrer to the plaintiff's answer. Demurrer sus- 
tained, and judgment for state. 102 N. W, 242. 


Stare or Nepraska v. Frank J. Bepyar. No. 13708. 


Ejectment in the supreme court for school land described as 
the southeast quarter of section 9, township 34, range 11, west 
in Boyd county, Nebraska. Argued October 19, 1904, on the 
state’s demurrer to the plaintiff's answer. Demurrer sustained, 
and judgment for state. 102 N. W. 241. 


Srare or Nepraska v, Arraur T. McOricur. No, 13709. . 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 35, township 35, north of range 
11, west in Boyd county, Nebraska. Argued October 19, 1904, 
on the state’s demurrer to plaintiff's answer. Demurrer sus- 
tained, judgment for plaintiff. 102 N. W, 241. 


Scare or Nepraska y. Josepn Conxor. No. 13710. - 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 23, township 35, north of range 
12, west in Boyd county, Nebraska. Judgment for the state. 
106 N. W. 452. 


Srare or Nepraska v. WitttAM Luepke. No. 13711. . 


Ejectment in the supreme court for school land described as 
the southwest quarter of section 25, township 35 north, range 
12 west, in Boyd county, Nebraska. Judgment for the state. 
106 N. W. 452. : 
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Stare £x ret. AGNES Frank ET AL. v. Cuartes Weston, 
Aupitor. No, 13816. 


Application to the supreme court for mandamus to compel 
the auditor to register bonds 1 and 7, 8 to 18 inclusive, 20 to 
28 inclusive, 72 to 77 inclusive and 86 to 98 inclusive, of a bond- 
issue of Butler county for the purpose of aiding in the construc- 
tion of the Lincoln & Northwestern Railroad Company.  Dis- 
missed by relators. 


Srare or Neprasks v. Srare Journat Company. No, 13833. 


Accounting in the supreme court to recover $84,500 from de- 
fendant as profits in printing, binding and selling copies of the 
supreme court reports in excess of the number of copies author- 
ized by law. Defendant’s demurrer sustained and action dis- 
missed. - 106 N, W. 434, Rehearing allowed.. Pending. 


Srare or Nepraska v. CoamBpernatn Bankinc House or 
TrcuMSEH, 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defendant 
for doing an unlawful and unauthorized banking business and 
for jeopardizing the interests of the depositors. William A. 
Campbell was appointed receiver September 11,1902. Pending. 


James P. Micuenson y. Atten D. Beemer, Warpen. No. 


13975. 


In the district court of Garfield county plaintiff, without a 
jury, was tried and convicted of grand larceny and was sen- 
tenced to serve a term of one year in the penitentiary. This is 
an action in the district court of Lancaster county to discharge 
plaintiff from the custody of the warden on a writ of habeas 
corpus. Prisoner remanded to the custody of the warden Octo- 
ber 6, 1904. The case was taken to the supreme court October 

“10, 1904. Reversed. 101 N. W. 1007. 
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Boone Couyty y. Trorny Sioan. 


Application to the district court of Boone county for an in- 
junction to restrain Timothy Sloan from closing a road across 
state school lands described as the northwest quarter of section 
16, township 20, range 8, in Boone county, Nebraska, the peti- 
tion alleging that the defendant is the lessee of the state and 
that the road had been established by user. Pending in su- 
preme court on appeal of the state. No. 14782. 


Erwina Garman vy. Tomas M. Howre, Guarpian er aL, 


Action in the district court of Butler county to establish 
plaintiff's ownership in sale-contracts of school lands in section 
36, township 17, north range 3, east of the 6th P. M., in Butler 
county, Nebraska. Pending. 


Union Pactric R. Co., Compiarnant, v. Ropert O. Fink 
ET AL., DEFENDANTS. 


Action begun in United States cireuit court, November 
30, 1904, to enjoin defendants, as county treasurers, from col- 
lecting state and county taxes for 1904. Feb. 8, 1906, finding 
and judgment for defendants; complainant's bill dismissed for 
want of equity. Opinion filed, An appeal was taken bv the 
railroad company to the supreme court of the United States. 
Pending. 


Curcaco, Burtancron & Quixcy Ry. Co., CompLatnant, Vv. 
F. C. Bancock pr at. 


Action begun in United States cireuit court November 30, 
1904, to enjoin defendants, as county treasurers, from collecting 
state and county taxes for 1904, January 13, 1906, finding 
and judgment for defendants. Complainant’s bill dismissed 
for want of equity. The railway company appealed to the su- 
preme court of the United States. Pending. 
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Srare or Nepraska v. Leonarp W. Corby. 


Action begun in district court of Gage county to recover from 
defendant the premium received by him on seven state war- 
rants, amounting to $141.76, the money having been drawn for 
disbursement among persons other than defendant. Pending. 


Srate Exvecrro Mepicat Instirure v. Stare or NeBrasKka. 
No. 14090. 


Plaintiff in error was ousted from practicing medicine and 
exercising any corporate rights in Nebraska upon the complaint 
of the county attorney of Douglas county, charging that the 
corporation was unlawfully engaged in the practice of medicine 
in the city of Omaha. Reversed. 103 N. W. 1078. 


Srare or Nepraska v. Etxaorn Vartey Bank or O'NEILL. 


Proceedings begun in district court of Holt county. Appli- 
cation for a receiver on the ground that the bank transacted its 
business in an unlawful and unauthorized manner. Pending. 


Srare or Nepraska v. Georce W. McCricur er at. 
Cuartes S. MoDonatp, Inrervenor. 


Eight cases, Nos. 14210, 14211, 14212, 14213, 14214, 
14215, 14216, 14217. Actions in ejectment for school land 
in Boyd county. All filed in supreme court April 4, 1905. 
Dismissed at costs of the state, June 8, 1906. 108 N. W. 138. 
Pending on motion of the state and intervenor for a rehearing. 


Curcaco, Burtincton & Quincy Ry. Co., Appellant, v. 
A, F. Carison xr a1., Appellees. 


Action begun in United States circuit court to enjoin defend- 
ants, as county treasurers, from collecting state and county 
taxes for 1904. On motion of the state the bill of complaint 
was dismissed as to these defendants because the amount sought 
to be enjoined in each of the counties did not exceed $2,000. 
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From this order of the circuit court the railway company ap- 
pealed to the supreme court of the United States, where the 
judgment of dismissal was sustained. 


Union Paciric Rarroap Co., Appellant, v. Car. Scnavianp, 
Er AL., Appellees. 


Action begun in United States circuit cow't to enjoin de- 
fendants, as county treasurers, from collecting state and 
county taxes for 1904, On motion of the state the bill of com- 
plaint was dismissed as to these defendants because the amount 
sought to be enjoined in each of the counties did not exceed 
$2,000. From this order of the circuit court the railroad com- 
pany appealed to the supreme court of the United States, where 
the judgment of dismissal was affirmed. 


Atberr W,. Crrres v. Strate or Nepraska. No, 14253. 


Error from the district court of Dawes county. Plaintiff in 
error was convicted of contempt of court for refusing to 
desist when admonished by the court to refrain from further ex- 
amination of a witness on a certain matter, and was sentenced 
to pay a fine of $10, and to be committed to jail until the fine 
and the costs were paid. Reversed. 105 N. W. 469. 


Lorenzo L. Hire vy. M. N. Troupe, County Treasurer, Max 
SOHLUND ET AL. 


Action in equity in district court of Buffalo county to cancel 
Max Schlund’s lease of state school land in section 36, town- 
ship 12, range 13 west, and to permit plaintiff to redeem said 
land upon payment of delinquencies and costs. The state filed 
a demurrer which was sustained, whereupon plaintiff appealed 
to the supreme court. No. 14525. Leversed. 109 N. W. 218. 


Srare or NeprasKa EX reL. Orpneus B. Poik, Rexaror, y. 
A. Gatusna, Secrerary or Srare. No. 14256. 


Mandamus. Original action in supreme court. Relator 
sought to compel respondent to place his name on the ballot for 
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the general election to be held November 7, 1905, as a candi- 
date for the office of regent of the State University. Mandamus 
allowed. 104 N. W. 197." 


Srare or Nepraska EX ret. Bangers Unton or tum Wort v. 
E. M. Seartn, Jr., as Auprror or Pusiic Accounts. 


No. 14268. 


Mandamus. Original action in the supreme court to compel 
respondent to issue to relator a certificate to transact business 
in Nebraska. Writ denied. 105 N. W. 284. 


Haeywarb G, Leavirr y. Braax Atiey Hrrencook, S 
OF THE Inrertor, ET AL. 


Appeal filed in the district court of Scotts Bluff county from 
an order of the state board of irrigation, Pending in the fed- 
eral court for the district of Nebraska. 


E. M. Searte, Jr., Avupiror or Pusiic Accounts, Appellant, 
gr aL. Y. Kxrcuts or Maccasers or tur Wor, 
Appellees. No. 14292. 


Appellees petitioned the district court of Lancaster county for 
an injunction to prevent the defendant auditor from incorporat- 
ing a fraternal beneficiary association under the name of “West- 
ern Maccabees,” and to enjoin the other defendants named from 
using the word “Maccabees.” A perpetual injunction was 
granted as prayed in the petition. The state appealed to the 
supreme court. Affirmed. LOG N, W. 448. 


In true Marrer or tue Disparment or Wiiiiam L. Newsy. 
No. 14320. 


Error from the district court of Saline county. Plaintiff in 
error was disbarred from practicing law. Judgment modified 
and affirmed, 107 N. W. 850. 


Stare or Nepraska v. Danie, G. Waker, No. 14328. 


Error from the district court of. Platte county. Exceptions 
taken by the county attorney to the rulings of the trial court. 
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The defendant was charged with practicing medicine in viola- 
tion of law, and the district court directed the jury to return a 
verdict of “not guilty.” The state appealed to the supreme 
court, where the judgment of the lower court was declared to 
erroneous. 106 N. W. 427. 


Danie G. Waker v. D. B. McManon ann tHe Strate or 
Nepraska ET AL. No, 14331. 


Error from the district court of Lancaster county. In the 
district court plaintiff in error sought to have reviewed certain 
proceedings of the state board of health. On motion of the de- 
fendants the petition was dismissed. Plaintiff in error appealed 
to the supreme court. Reversed. 106 N. W. 427. 


Eriok Menk vy. J. F. Frink axp rae Stare or Nepraska 
ET AL. No. 14332, 


Error from the district court of Laneaster county, proceed- 
ings relating to rulings of the board of health. Reversed. 106 
N. W. 425. 


Srare or Nepraska yv. E. L. Ferauson er ar. 


Action brought in the district court of Lancaster county to 
recover on bond of $1,000, given by defendants in the district 
court of Clay county, where defendant Ferguson was convicted 
of receiving stolen property. The bond was given on appeal to 
the supreme court, where the judgment of conviction was re- 
versed and the cause remanded. Ferguson failed to appear 
for a new trial. The state was given judgment for $590.38 
and costs $6.20, which were paid. 


In re Lituian Avcor. Haneas Corvus. No. 14337. 


Original action in the supreme court. Petitioner was con- 
victed in the district court of Douglas county of blackmail and 
fined $250, and in default of payment committed to the county 
jail. She made application to the supreme court for release on 
habeas corpus, alleging that the law relative to blackmail was 
unconstitutional and void. Writ denied. 104 N. W. 751. 
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Morvat Reserve Lire Insurance Co. or New York v. 
Epwarp M, Seance, Jr., Auprtor or Pusiio Accounts. 


Application for injunction filed in United States cireuit court 
for the district of Nebraska. Complainant sought to enjoin the 
defendant auditor from enforcing his order revoking the license 
of Van B. Lady as agent for said company, and to cancel the 
said order. Dismissed at complainant’s costs. 


Unrrep Stares or Amertoa y. County or Tuurston Ev AL. 


* Application for: injunction filed in United States circuit court 
for the district of Nebraska to restrain defendants from enforc- 
ing taxes levied against certain Indians. Pending. 


Srare or Nepraska v. Omana Esevaror Company eT AL. 
No. 14391. 


Original action in the supreme court to enjoin defendants 
from carrying on a monopoly in the handling of grain under the 
name of the Nebraska Grain Dealers Association. Submitted 


December 5, 1905, on demurrers of defendants. Demurrers 
overruled. 106 N. W. 979. Pending. 


Western Exvecrrica, Company y. J. L. McBrien, Secretary 
or Boarp or EpucarioN er at. 


Petition for injunction filed in the district court of Douglas 
county to restrain defendants from collecting a certain check 
for $300 drawn by plaintiff and deposited with the board of 
education in connection with plaintiff's bid on certain improve- 
ments to be made at the Kearney Normal School. Pending. 


Srare or Nepraska ex ret, Joun H. Mickey v. Jonny C. 
Drexet, 4s County CLerk or Douatas County. No. 14419. 


Mandamus. Original action brought by the state in supreme 
court to compel respondent to insert in and add to the tax rolls 
of Douglas county for taxation for 1905 the properties constitut- 
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ing the reserve funds of the Sovereign Camp of the Woodmen 
of the World and the Supreme Forest of the Woodmen Circle, 
fraternal beneficiary associations. Writ denied. 107 N. W. 
110. 


Ix re Appeat or Srernen Brorners Company. 


Petition filed in district court of Lancaster county to compel 
the auditor to allow and draw his warrant for a claim in favor 
of Stephen Brothers Company for the sum of $18,872.84 for the 
completion of administration building on university campus. 
Decree for appellant. 


In re Oscar’ Ertcxson. No. 14427. 


Habeas corpus. Original action in supreme court. Petition- 
er was sentenced to serve a term of forty days in the county 
jail of Polk county, for the last twenty days of which he was to 
be fed on bread and water. He applied for discharge on 
habeas corpus on the ground that the sentence was void and the 
statute authorizing it unconstitutional. Writ denied. 


Saran C. Jottan vy. Boaro or Pustto Lanps ayp Buripinas 
ET AL. 


Action in the district court of Johnson county to compel the 
defendant board to receive the unpaid portion of purchase 
money due the state and issue deed for land in section 16, 
township 4, range 12 east. Decree for plaintiff. 


In re Wiitram A. Sutmons. No. 14472. 


Habeas corpus. Original action in the supreme court. Peti- 
tioner was arrested by the insanity commission of Dawes county 
under the dipsomaniac law and ordered confined in the Hospital 
for the Insane at Lincoln for two years and there subjected to 
treatment for the habit of using intoxicating liquors. | Writ 
allowed. 107 N, W. 863. 
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Srare or Nepraska ex rev, C. B. Hensiey, Revator, v. JAMEs 
Prasters, County Crerk or Gage County, Respondent. 
No. 14468. 


Mandamus in supreme court to compel respondent to receive 
and file the nomination of relator for the office of register of 
deeds. Writ allowed. 105 N. W. 1092. 


Srare or Nepraska EX REL. Lawrence M. Wetsi v. Arraur 
V. Orrit, County Crerk or Burrato Country. No. 14477. 


Mandamus in the supreme court to compel respondent to file 
the nomination of relator for the office of register of deeds. 
Writ allowed. 105 N. W. 1099. 


Srare or NEBRASKA EX REL. Porrer Donneut v. Arrucr V. 
Orrit, Country Cierk or Burrato County. No, 14478. 


Mandamus in the supreme court to compel respondent to file 
the nomination of relator for the office of supervisor of the sixth 
district in said county. Writ allowed. 105 N. W. 1098. 


Van Dorn Inon Works v. Epwarp M. Searne, Jr, Auprror 
or Pubiic Accounts. 


Action begun in the district court of Lancaster county to 
require the auditor to issue to plaintiff a warrant for $3,528 for 
steel cells for the penitentiary. Judgment for plaintiff. The 
state appealed to the supreme court. No. 14609, Affirmed. 
107 N. W. 856. 


Stare or Nesraska Ex rev, Jonny H. Mioxey y. L. C. Rennac, 
as County Cierk or McPuerson County er at. 
No. 14512, 


Mandamus in the supreme court to compel respondents, who 
constitute the board of jury commissioners, to select from the 
tally sheets of the election returns names of electors from which 
a jury may be drawn, as provided by chapter 176, Session Laws 
1905. Writ denied. 106 N. W. 451. 


a 
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Van B. Lapy v. E. M. Searze, Jr. er av. 


Action in the district court of Lancaster county to recover 
from the defendants damages in the sum of $5,000 because of 
the action of defendant Auditor Searle in revoking plaintiff's 
license to transact an insurance business in Nebraska. Pending. 


Cnicaco Buruixeton & Quixcy Ry. Co., Complainant, v. F. C. 
Basoock er At, Defendants. 


Action begun in the cireuit court of the United States for the 
district of Nebraska to enjoin defendants, as county treasurers, 
from collecting state and county taxes for 1905. Pending. 


Union Paciric Raitroap Co., Complainant, v. R. O. Fixx er 
AL, Defendants. 


Action begun in the circuit court of the United States to 
enjoin the defendants, as county treasurers, from collecting state 
and county taxes for 1905, Pending. 


W. F. Crrrourieip,Appellee, vy. County or Nancr, Appellant. 
No. 14529. 


Appeal from the district ‘court of Nance county, April 1, 
1904, appellee had on deposit in a bank in Nance county the 
sum of $1,000 which was assessed for taxation. Appellee was 
indebted in the sum of $1,000 on a promissory note for money 
borrowed, and claimed an offset of his indebtedness against the 
said sum on deposit, which was disallowed. On appeal to the 
district court judgment was rendered for the appellee. The 
county prosecutes error to the supreme court. Pending. 


Peter M. Back er at vy. Stare or Nepraska. No. 14457. 


Error from the district court of Douglas county. Plaintiffs in 
error, who are members of the city council of Omaha, were 
sentenced by one of the judges of the district court to imprison- 
ment in the county jail for thirty days for contempt of court in 
violating a certain restraining order. Reversed and dismissed. 
106 N, W, 787. 


3 
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Joun Power v, Sratk or NEBRASKA. 


Appeal to district court of Lancaster County from ruling of 
auditor of public accounts disallowing a claim. Pending 


Ty re Jacop Penner. 


Habeas corpus in district court of Lancaster county. Peti- 
tioner was committed to the Hospital for the Insane from 
Hamilton county for treatment under the dipsomaniac law. 
Pending. 


Royat. HiaHianpers, Appellant v. Srare or NEBRASKA ET AL. 
No. 14642. 


Appeal from the district court of Hamilton county, where a 
ruling of the county board of equalization assessing the property 
of appellant for taxation was sustained. Reversed. 108 N. W. 
183. 


Srare ex rev. Crry or Rep Croup, Rexaror, v. E. M. Saris, Jr., 
Aupitor or Postio Accounts. No. 14643. 


Mandamus in supreme court to compel the auditor to register 
electric light bonds of the city of, Red Cloud. Writ allowed. 
107 N. W. 588. 


JoserH Lrrrie, Appellant, v. Georce V. Hitt, as Saerter oF 
Locay County. No. 14652. 


Appellant was committed to the Hospital for the Insane at 
Lincoln, under the dipsomaniac law, as being an inebriate. He 
applied ‘to the district court of Logan county for release on 
habeas corpus. The writ was denied and he appealed to the 
supreme court. Pending. 


Srare or Nepraska EX REL. Jon H. Mickey er at, Relators, 
v. W. A. SeLLeck er AL, Respondents. No. 14664. 


Mandamus in supreme court to compel respondents, who con- 
stitute the board of education of the school district of Lincoln, 
to admit the children of relators to the Lincoln public schools 
without payment of tuition. Writ allowed. 107 N. W. 1022. 
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In rE Joan Scouwartine. No. 14676. 


Habeas corpus in supreme court. Petitioner was committed 
to the Hospital for the Insane at Lincoln under the dipsomaniac 
law. Writ denied. 108 N. W. 125. 


Srare or Nepraska v. Fravx Jams. No. 14677. 


Error from the district court of Howard county. Defendant 
in error was charged with violating an ordinance of the city of 
St. Paul. The State appeals from a ruling of the district court. 
Pending. 


Ty re Leroy Crata. 


Habeas corpus in the district court of Lancaster county. Pe- 
titioner was committed to the Hospital for the Insane at Lincoln 
from Scotts Bluff county under the dipsomaniac law. Writ 
allowed. 


Srare or Nepraska v. ADAMS Lumper Company, ET ak. No. 
14685. 


Original action in the supreme court to enjoin defendants 
from carrying on a monopoly in the handling of lumber and 
building materials under the name of the Nebraska Lumber 
Dealers’ Association. Pending. 


Stare or Nepraska EX rev. Devita Ruriepas, Relator, v. H. 
M. Eaton, Commissioner or Pusiio Lanps and BuILprNas. 
No. 14696. 


Mandamus. Application to the supreme court to compel 
respondent to accept amount tendered by relator and issue deed 
for certain land in 36-4-2, in Jefferson county. Pending. 


Ewer H. Ginperr v. Srare or Nesraska. No. 14737. 


Error from the district court of Harlan county. Plaintiff in 
error was adjudged guilty of violating section 108 of the road 
law, and a fine and costs aggregating $138.57 imposed. Pend- 


ing. 
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Srare or Nepraska y. Taprrua Home, ev at. No. 14766. 


Action in the supreme court for the purpose of ascertaining 
the true condition of the affairs of the corporation. Pending. 


State or NeprasKa EX REL. Norris Brown, ATYORNEY GENERAL, 
yv. J. M. ALpen, ET aL. No. 14813. 


Quo warranto in the supreme court to oust defendant Alden 
from office of superintendent of the Asylum for the Insane at 
Norfolk. Dr. Alden retired. Dismissed by stipulation. 


Menzo W. Terry ano Seru Terry v. Srare or Nepraska. 
No. 14843. 


Appeal from the district court of Gage county. Plaintiffs in 
error were adjudged guilty of contempt of court. Pending. 


Srare- %. Nepraska EX REL. Spencer Lens Co., Ielator, v. E. 
M. Sea RLE, AupiTor or Pustic Accounts. No, 14872. 


Mandamus. Action in the supreme court to compel respon- 
dent to issue to relator a warrant for $78.50 in payment for 
scientific apparatus purchased by the University of Nebraska. 
Writ allowed. 


In rE M. J. Crancy. 


Application to the district court of Lancaster county to 
appoint commissioners to inquire into the insanity of petitioner 
who was confined in the Hospital for the Insane at Lincoln. 
Party ordered discharged. 


In re Joserx Bourrine. 

Petitioner applied to the district court of Lancaster county to 
be discharged on habeas corpus from the Hospital for the In- 
sane, where he is confined under the dipsomaniac law under 
commitment from Pierce county. Pending. 
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Pam McIntyre v. L. K. More, Saertrr or Dawes County. 
No. 14797. 


Error from the district court of Dawes county. Plaintiff in 
error was extradited from the state of Virginia on the charge of 
uttering a forged bill of exchange for the payment of money, 
and confined in the county jail awaiting trial. He applied to 
the district court for release on habeas corpus, which was 
denied. The proceedings in the supreme court are to review 
the habeas corpus trial. Affirmed. 


Bensamin Swanson v. James Connouty anp Tue Srare or 
NEBRASKA ET AL. 


Petition filed in the district court of Sioux county to foreclose 
a mortgage upon land in 25-25-53 west. The state declined to 
file a cross petition. Pending. 


In re T. H. Buspoom. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane from 
Gage county under the dipsomaniac law as being an inebriate. 
Pending. 


Frep Pererson anp Joun GLYNN vy. Stave or NEBRASKA. 
No. 14834. 


Error from the district court of Colfax county. Plaintiffs in 
error were convicted of violating an ordinance of the city of 
Schuyler relative to the speed of railroad trains through the 
corporate limits, and were fined $50 and costs. Pending. 


First Narionat Bank or Cotumpus v. Stare or NEBRASKA. 


Action in the district court of Lancaster county to recover 
from the state $274.16 for compensation of Warwick Saunders 
and for his expenses as member of a commission to confer with 
a like commission of other states on the subject of a North and 
South Railway, the claim having been assigned to- plaintiff. 
Judgment for plaintiff. Pending in supreme court on appeal, 
by the state, 


OPINIONS. 


_County Treasurer—Surety Bonp—County Funps—Warrants. 


G. A. Eberly, E'sq., County Attorney of Stanton County, Stanton, 
Neb. 


Dear Sir: This department is in receipt of your communica- 
tion of the 7th inst., requesting an opinion upon the following 
questions: 

1. Under the recent decision of the supreme court in the 
case of Fidelity and Deposit Co. v. Libby, 101 N. W. 994, isa 
bond of a county treasurer enforceable which has been given 
and approved by the county board where the surety thereon 
is a surety company? 

2. “For the purpose of ascertaining the eighty-five per cent. 
of the amount levied by tax for the current year for which the 
county board are authorized to issue warrants, as soon as 
levy is made and prior to the collection of such levy, can either 
the sum of $1,344, being the amount collected by the county 
treasurer from the road levy of 1904 and transferred by the 
board, or the sum of $1,289.71, being the sum realized from 
interest on county deposits, be considered for the purpose of 
ascertaining what the eighty-five per cent. of the amount lev- 
ied for the current year would be? That is, may we add to the 
$21,552.93 (the amount which the general fund levy would 
bring upon the assessed valuation of the county for the current 
fiscal year) the further sum of $2,630.71, making basis of 
computation $24,183.64 and the amount of warrants which 
Stanton county could legally issue as eighty-five per cent. of the 
amount levied $20,555.09? Or would the county board be 
restricted to eighty-five per cent. of the original levy ($21,- 
552.93) and be limited in the issuance of warrants to $18,319.- 
99?” 
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With respect to the first proposition it is the opinion of this 
department that such an obligation is valid and may be enforced. 
While the approval of a bond signed by such surety may not be 
enforced by proceedings in mandamus as other bonds may be 
when sufficient in form and substance, still where not signed 
and approved, they may be enforced and the surety thereon held 
liable upon the doctrine of estoppel. Such surety stands upon 
the footing somewhat analogous to that of an attorney signing 
such a bond or undertaking. (Cobbey’s Annotated Statutes, 
sec. 9013: Tessier v. Crowley, 17 Neb. 208; Chase v. Omaha Loan 
and Trust Co., 56 Neb. 358; Fidelity and Deposit Co. v. Libby, 
13648.) 

According to the provisions of sec. 34, ch. 18, art. 1, Compil- 
ed Statutes of 1901, it would appear to be clearly unlawful for 
the county board to issue any warrant for an amount exceeding 
eighty-five per cent. of the amount levied by tax for the current 
fiscal year for the fund against which such warrant may be drawn. 
The only exception to the limitation is found in the same section 
wherein the language used is, “except there be money in the 
treasury to the eredit of the proper fund for the payment of the 
same.” It may be immaterial from what source the money came 
that might be in the treasury, whether from collections made 
for that fund upon levies of previous years or from moneys 
transferred to that fund from other county funds or from inter- 
est accruing upon moneys of the county deposited in the depos- 
itories of the county, if lawfully in the treasury to the credit of 
such fund. In view of the language, “except there be money 
in the treasury to the credit of the proper fund for the payment 
of the same,” it would seem to make it reasonably certain that 
the clause preceding it, viz., “to amount levied by tax for the 
current year,” is likewise qualified and limited to a particular 
fund. That is to say it would mean that the county board was 
only authorized to draw warrants against the general fund for 
eighty-five per cent. of the amount levied for that fund, during 
the current year, and not that it was authorized to draw war- 
rants against any particular fund “in an amount not exceeding 
eighty-five per cent.” of all the county. tax levied for county 
purposes. In our opinion, it was the intention of the legisla- 
ture enacting section 34, to in effect say: 
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It shall be unlawful for the county board in any county in 
this state to issue any warrants for any amount exceeding the 
aggregate of eighty-five per cent. of the amount levied by tax 
for the current year for the fund against which such warrants 
shall be drawn, except there be money in the treasury to the 
credit of the proper fund for the payment of the same. 

Therefore, in this particular case the board would be limited 
in the amount of warrants to be drawn to eighty-five per cent. of 
$21,552.93, unless there be money in the treasury to the credit 
of the proper fund for the payment of the same not already 
drawn upon. Very respectfully, 

Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 9, 1905. 


Woman as Deputy Ciurx or Districr Court. 


J.T, McCuistion, Esq., County Attorney of Thayer County, Heb- 
ron, Neb. 


Dear Str: I have your favor of the 17th inst., in which you 
request the opinion of this department on the following ques- 
tion: 

“Can a clerk of the district court in this state appoint a woman deputy, 
and would her acts as such be legal?’’ 

In reply you are respectfully advised that under the law of 
this state a woman is eligible to become deputy clerk of the dis- 
trict court. Section 4754 of Cobbey’s Annotated Statutes for 
1903 provides, “The clerk of the supreme court, and of the sev- 
eral district courts in this state, shall have power to appoint 
deputies; and deputies of the district clerks shall be residents 
of the counties in and for which they act. Such deputies shall 
be sworn faithfully to perform the duties of their office before 
they enter upon those duties,” 

You will observe the only limitation as to the qualifications 
for the deputyship of court clerks is that they be “residents of 
the counties.” No other qualification is required by the law, 
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In the absence of any statute or constitutional provision forbid- 
ding, the office of deputy clerk may be held by a woman. 
Such is the rule announced in Jeffres v. Herrington, 11 Col. 191; 
also in Warwick v. State, 25 Ohio St. 21. 

It follows that all acts performed by a woman as deputy clerk 


would be legal. Very respectfully, 
Norris Brown, 
January 19, 1905. Attorney General. 


Taxation—Sare or Lanps—Scavencer Law Vatip. 


R. C. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Sir: I have your favor of recent date requesting the 
opinion of this department on the constitutionality of what is 
known as the Scavenger Law passed by the last legislature. — 

In reply you are respectfully advised that this law was before 
our supreme court for an adjudication as to its validity. March 
7, 1904, the supreme court of this state, in Woodrouge v. Doug- 
las County, 98 N. W. 1092, held the entire act to be valid. 
After discussing the numerous objections raised to the law the 
opinion concludes as follows: 


‘‘After a careful consideration of the whole subject, we are constrained 
to hold that chapter 75 of the laws of 1903, as found in the Session Laws 
of that year, commencing at page 480, in the Compiled Statutes of 1903, 
and in Cobbey’s Annotated Statutes, p. 3095, is an act complete in itself, 
capable of being enforced, providing for a cumulative method for the col- 
lection of delinquent taxes, which would otherwise be wholly lost to the 
commonwealth, that it in no manner conflicts with the provisions of our 
constitution so as to invalidate it; and there is no valid reason why it 
should not be enforced.” 


Some confusion has arisen by reason of the decision of our 
court in City of Beatrice v. Wright, 102 N. W. 74. In that 
case it was held that chapter 76 of the Session Laws of 1903, 
being “‘An act to provide for the sale of lots and land for taxes 
and assessments delinquent for five years or more and the exe- 
cution of deeds for the same,” was unconstitutional. This is an 
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entirely independent act and has nothing at all to do with 
chapter 75 of the said Session Laws, which was held to be valid 
in the Douglas county case referred to above. 
Very respectfully. * 
Norris Browy, 
January 19, 1905, Attorney General 


Fives—Costs—Accounts—WiItNeEss FEEs. 


John B. Raper, Exsq., County Attorney of Pawnee County, Paw- 
nee City, Neb, 


Dear Str: This department is in receipt of your letter of the 
17th inst. submitting the following questions: 

1. Whether the account of moneys paid into the county treasury from 
fines, etc., and also moneys paid out for court expenses under the provis- 
ions of sections 540 and 541 of Criminal Code is continuous from the 

” adoption of the constitution or should the computation and accounts be 
made semi-annvally, in April and October of each year in determining 
whether the county shall or may pay costs in misdemeanor cases? 

2. Whether under section 541 aforesaid, where there is an appropria- 
tion to pay costs, the county commissioners can pay out of such appro- 
priation the fees of defendant's witnesses? 


Answering these questions we beg leave to state that the first 
one is by no means free from doubt and uncertainty, but we are 
disposed to the belief that it was the intention of the legislature 
in the adoption of the Criminal Code to make this account not a 
semi-annual but a continuous account from the taking effect of 
the Criminal Code. 

As to the second question it would appear to be reasonably 
certain that the county board would have no authority in law to 
pay fees of defendant’s witnesses in misdemeanor cases out of 
an appropriation made by the board pursuant to the provisions 
of section 541 Criminal Code. The right of a party to recover 
costs is a statutory one and as there appears to be no statute 
providing that a judgment may be entered for defendant's costs 
in a misdemeanor case, except where the defendant has been 
acquitted in a case where a finding has been made that the 
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complaint was malicious or without probable cause, in which 
event the judgment shall be entered against the complainant, 
and even this has been held void. Rickley v. State 65 Neb. 841. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 19, 1905, 


Lancaster County Rerunpinc Boyps— Investment or Scuoo1. 
Funps. 


Hon. Peter Mortensen, State Treasurer, Lincoln, Neb. 


Dear Sir: I have your favor in which you submit to this 
department the following, 

“‘Will you kindly advise me as to the legality and validity of the 
$98,000 issue of Lancaster county refunding bonds ordered by the Board 
of Educational Lands and Funds, to be purchased upon your approval of 
the same?’’ 

In reply you are respectfully advised that I have examined 
these bonds, together with their history and the judgment of 
the Supreme Court of this state, affirming the validity of said 
bonds. There seems to be no question that these bonds 
are valid and that you are authorized to purchase them in obe- 
dience to the order of the state board of educational lands 
and funds. : Very respectfully, 

Norris Brown, 
January 21, 1906. Attorney General. 


Insurance AGENTs—AvpDIvoR’s CERTIFICATES, 


A. 8. Moon, Bsq., County Attorney of Loup County, Taylor, Neb. 
Dear Sir: This department is in receipt of yours of the 19th 
making the following inquiry: ‘ 
“(1) To cite me to the section of our statute under which an agent can 


be prosecuted for soliciting and obtaining insurance on live stock for 
losses resulting in death caused by disease or accident for an insurance 
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(foreign) company not authorized to do business in the state;’’ and (2) 
“Would a certificate from the auditor be sufficient evidence in the trial of 
a case to prove company was not authorized to transact business in the 
state?’’ 

1. As to what such insurance company may lawfully do in 
this state see section 8, chapter 43, Compiled Statutes of 1903. 

As to what agent may not do without certificate of authority 
from auditor, see section 24, chapter 43, Compiled Statutes. 
Section 26 fixes penalty for unauthorized agents attempting to 
do such business. 


2. As to the second question would say that a certificate 
from the auditor would not be competent evidence of want of 
authority of company or agent to transact business in this state 
in a criminal prosecution against the agent. (Constitution art. 
1, sec. 11.) Very respectfully, 

Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 21, 1905. 


County Assrssors——A PPoINTMENT. 
A. 8. Moon, Esq., County Attorney of Lowp County, Taylor, Neb. 


Dear Sir: This department is in receipt of your letter of the 
19th inst., of which the following is a copy: 


“In this county the county assessor and the county board fail to agree 
upon the number of deputy assessors to be appointed; that is, the county 
assessor asks for one deputy and county board wants no deputy. The 
county assessor claims he can appoint one deputy without the consent or 
agreement of the county board. Can the county assessor so appoint 
without the consent of county board? Can the county board refuse to 
allow county assessor at least one deputy?’’ 


Practically this same question has been by this department 
passed upon and the following opinion given, which we still 
adhere to: 

‘The apparent import of the new revenue law is that the county asses- 
sor shall be the héad and supervisory officer and that the field work shall 
be done by deputy assessors. Under section 113 of the revenue law 


(Compiled Statutes ch. 77, art. 1) the county assessor must supervise 
and direct the assessment of all property in his county; advise and 
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instruct deputy assessors; require deputy assessors to make assessments 
uniform; alter or change assessments so that they shall comply with the 
law: furnish deputies with blanks and schedules; examine and correct 
assessment rolls, lists, schedules and returns of deputies; examine county 
records for mortgages and other liens and see that they are properly 
listed; examine the county judge’s records for the purpose of assessing 
the property of estates, of minors and of insane persons. This special 
and supervisory work assigned by statute to the assessor iudicates that 
the field work is to be performed by deputy and revised by the assessor. 
If the assessor listed the property in the first instance he would be re- 
quired to re-examine and revise his own work, and such a course does 
not seem to be in harmony with the language of the statute. Besides, 
section 20 declares ‘the county assessor and the county board shall deter- 
mine the number of deputy assessors necessary to assess the property in such 
county, and the county assessor, by and with the consent of the county 
board, shall at once appoint the number of deputy assessors so agreed 
upon.’ 

“This language in connection with other provisions of the act, as [ 
understand it, is mandatory and requires the appointment of ‘the number 
of deputy assessors necessary to assess the property.’’’ (Opinions of 
Attorney General for 1902-1903, p. 175. ) 


The county board has no right to arbitrarily and capriciously 
refuse to coufirm an appointment of a deputy assessor. Every 
county assessor is entitled to at least one deputy assessor and it 
is not a matter within the discretion of the county board as to 
whether they will have one deputy or none. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 21, 1905. 


Stare Board or PHarmacy—E iciBitity or MeMBeErs. 


E. L. Wilson, Esq., St. Paul, Neb. 


Dear Str: We are in receipt of your letter of January 24, 
making inquiry concerning the right of N. A. Kuhn of Omaha, 
member of the State Examining Board of Pharmacy, to serve on 
the 8th of February as member of such board, by reason of the 
fact, as you suggest, that he has ceased to be actively engaged 
in the drug business. 


46 REPORT OF THE ATTORNEY GENERAL 


The statute for the qualification of examiners is that they 
shall be actively engaged in the drug business when appointed. 
Until a member has resigned or been removed from said board 
after his appointment and qualification we are of the opinion 
that he would be qualified to act, notwithstanding the fact that 
he has retired from the active drug business. We see no reason 
why he would not be competent to act: 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 25, 1905. 


ELecrion—Warter-Works Bonps. 


J. L. Epperson, Esq., County Attorney of Clay County, Fair- 
field, Neb. 


Dear Str: Answering your inquiry of January 23, as to 
whether a bond election, under our statutes for the construction 
of a system of water works in cities of the second class and vil- 
lages, can be legally holden on the first Tuesday in April; 
would say that it is the opinion of this department it may, pro- 
vided steps have been taken by the giving of notice, etc., as 
specified in section 8726 of Cobbey’s Annotated Statutes. 

Very respectfully S 
Norris Brown, Attorney General, 
By W. T. Taompson, Deputy. 
January 25, 1905. 


ASSESSMENT OF Live Srock. 


L. H. Cheney, County Attorney of Frontier County, Stockville, 
Neb. 


Dear Sir: I have your favor of recent date in which you 
submit to this department the following: 


‘‘An owner of stock residing in Red Willow county sent cattle to Fron- 
tier county to be pastured and cared for in 1903 prior to April; this stock 
was duly assessed in Frontier county, and some time later, he claims be- 
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fore May 1 and during April, 1903, the stock was removed from Frontier 
county. The owner had the stock assessed in, Red Willow county and 
paid his taxes there and assigns that as a reason why the taxes should 
not be collected in Frontier county, calling attention to this matter for 
the first time in 1905. Is he entitled to this?” 


In reply you are respectfully advised that section 10, chapter 
77, art. 1 of the Compiled Statutes of the state for 1901 provides: 

‘Live stock in herds or not connected with a farm shall be listed or 
assessed in the county where such live stock may be on the first day of 
April of the year for which the property is required to be listed. For the 
purposes of assessment and taxation the live stock mentioned in this sec- 
tion shall be deemed to be at the place where the owner or keeper thereof 
shall have his ranch, provided such ranch shall be in this state.”’ 

This section must be construed in connection with section 9 
immediately preceding it, which provides: 

“When the owner of live stock or other personal property connected 
with a farm does not reside thereon, the same shall be listed and assessed 
in the county, township, or precinct where the farm is situated; provided, 
if the farm is situated in several townships or precincts, it shall be listed 
and assessed in the township or precinct in which the principal place of 
business on such farm shall be.”’ 

Construing the two sections quoted together, the intention of 
the legislature is clear that “live stock in herds or not con- 
nected with a farm” is to be assessed in the county where the 
farm or ranch of the owner of the property is situated, provided 
it be in this state; otherwise the stock is to be listed and 
assessed in the county where such stock happens to be on the 
first day of April. 

It is therefore the opinion of this office that the tax assessed 
in Frontier county is unauthorized by law, provided the owner 
of the cattle had a ranch in Red Willow county. It follows 
that if the owner of the stock has paid the tax assessed against 
such stock in Red Willow county and he has a ranch in such 
county where his stock is usually kept, he has a complete de- 
fense to a suit brought by Frontier county to collect taxes 
assessed against said stock for the same year. 

Very respectfully, 
Norris Browy, 
January 27, 1905. Attorney General. 
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County Treasurer—Svrety Bonb. 


Mr. W. F. Buck, Esq., County Attorney of Nuckolls County 
Superior, Neb. 


Dear Ste: [have your recent favor in which you say that 
the treasurer of your county is occupying the office and 
discharging the duties thereof under a surety company bond, 
approved by the board of county commissioners at the begin- 
ning of his term. You inquire if it is necessary for a new bond 
to be given, and whether the bond already given is valid. 

In reply you are respectfully advised that the late decision of 
the supreme court on surety company bonds expressly recog- 
nizes the rule that these bonds, once given and approved, are 
valid obligations. The principle of estoppel forbids the surety 
company from pleading the invalidity of the bonds. 

There is no necessity for requiring your county treasurer to 
give another bond. The interests are fully protected by the 
bond given, provided of course, the surety company is solvent. 

Very respectfully, 
Norris Brown, 
January 31, 1905, . Attorney General. 


Townsnips May Esrasiisn AND Maintain CEMETERIES. 


Hon. A. F. Harsh, Chairman of Committee on Counties and 
County Boundaries, Lincoln, Neb. 


Dear Sir: 1 have the honor to acknowledge receipt of your 
recent favor containing a request from the Committee on-Count- 
ies and County Boundaries for the opinion of this department 
on the following question: 


“Chapter 36, laws of 1903, being a bill to amend section 22 of an act 
to provide for township organization, ete., approved April 11, 1895, con- 
tains the following clause: ‘Twelfth. To purchase, hold, plat, improve 
and maintain ground for cemetery purposes; to sell and convey lots in 
such cemetery for the burial of the dead, and to contract with the pur- 
chaser to perpetually care for and keep in order the lots so sold; to elect 
trustees who shall have power to manage such cemetery under such by- 
laws as the electors of the township at the annual town meeting shall from 
time to time adopt.’ 
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The question has arisen whether or not townships outside of incorpor- 
ated cities and villages have the authority under this provision of the law 
to establish and maintain cemeteries, or is such power confined to incor- 
porated cities, villages and towns.”’ 

In reply I beg to say that the statute quoted is very plain and 
does not seem to me to be susceptible of more than one inter- 
pretation. There is nothing ambiguous in its terms or provis- 
ions. It gives express power to all township organizations in 
the state to establish and maintain cemeteries. Neither does it 
contain any language limiting such power to villages or incor- 
porated cities or towns. This conclusion must be correct when 
we consider that this law was passed in 1903 as an amendment 
to the old act entitled, “An act to provide for township organiz- 
ation, * and to define the rights, powers and liabilities 
of towns, ete.;” which was an act relating solely to townships 
as its title clearly indicates. i 


You are therefore respectfully advised that in the judgment 
of this department the law authorizes townships to establish 
and maintain cemeteries. 

Very respectfully, 
Norris Brown, 
February 2, 1905. Attorney General. 


Scuoor Lanp—LeEase —Oprion to Buy—Estoppet. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln, Neb. 


Dear Str: This office is in receipt of a communication from 
your department submitting the following proposition and re- 
questing an opinion thereon: 


‘‘On December 28, 1904, one H. made application to purchase west half 
south east quarter 35-1-9 w., Webster Co., Neb., under the law that was. 
in effect for such purchase previous to 1897. This application was made. 
to the county Commissioners on the date as above mentioned, but the 
appraisal was not made until January 10, 1905, The contract of lease 
under which H. held his right to the premises was dated June 10, 1879, 
hence his contract expired January 1, 1905, ten days before the land was 
appraised for sale purpose. I would respectfully ask if his application 
upon the 28th of December, 1904, is sufticient to hold his right of purchase. ’* 


4 
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In answer to the foregoing would say, that on May 13, 1901, 
in a communication to your department (Opinions of Attorney 
General 1901-2, p. 147) this department held: 


“In a lease, lessee’s option to buy from the state land demised is an 
obligation binding on the state.’’ 

This holding we deem to be sound and is still adhered to. 

It is further the opinion of this department that in the event 
that Mr. H. has complied with all the terms of his lease and the 
provisions of the act of the legislature approved February 27, 
1879, the fact that the land was not appraised until after the 
expiration of his lease would not deprive him of the right to 
purchase. 

The right to exercise the option to purchase by the lessee can 
only be defeated by a failure on his part to perform the condi- 
tions precedent mentioned in the statute and lease within the 
time specified by law. In such case the state cannot be heard 
to urge against the lessee its own laches or those of its agents 
or officers. Very respectfully 

Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
February 3, 1905. 


MAINTENANCE OF PrisoNER—LIABILITY oF STATE. 


John M. Tucker Esq., Valentine, Neb. 


Dear Str: Answering your inquiry of the 30th ulto. as to 
how long the state is liable, under the provisions of section 378 
Criminal Code, for the maintenance of prisoners convicted of a 
felony pending error proceedings to the supreme court and sus- 
pension of sentence, would state that it is the opinion of this 
department that in such case the state is liable from date of 
sentence until date of judgment upon mandate of supreme 
court. Very respectfully, 

Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
February 3, 1905. 
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Irriaation Disrricr—Qua.irications or E.ecrors—Direcrors. 


L. L. Raymond, Bsq., Scotts Bluff’, Neb. 


Dear Sir: I have your favor requesting the official opinion of 
this office as follows: 
1. Who is a qualified elector of an irrigation district? 


2. Are directors of such districts to be elected by each division or by 
the entire district? 


In reply to your first question you are respectfully advised 
that the law is very clear in its definition of a qualified elector in an 
irrigation dis'rict. Section 6822 of Cobbey’s Annotated Stat- 
utes for 1903 provides, “that the term ‘elector’ as used in this 
chapter shall include any resident of the state of Nebraska own- 
ing not less than forty acres of land within any district or pro- 
posed district, or any resident of the state of Nebraska holding 
within such district a leasehold estate in not less than eighty 
acres of land for a period of not less than five years from the date 
at which said elector seeks to exercise the elective franchise.” 

It is quite impossible for me to make the qualifications of an 
elector any plainer or more easily understood than the language 
quoted. An elector is not qualified to vote as an elector of an 
irrigation district unless he possesses the qualifications above 
required, 


In reply to your second question you are advised that the 
same is answered without ambiguity by section 6878 of Cobbey’s 
Annotated Statutes for 1903, in which it is provided that “one 
director shall be elected by each division.” Said section reads 


as follows: 

“‘At least thirty days before the next general election of such district 
the board of directors thereof shall make an order dividing said district 
into three divisions, as nearly equal in size as practicable, which shall 
be numbered first, second, and third and one director shall be elected by 
each division. For the purpose of election in such district the said board 
of electors must establish a convenient number of election precincts, and 
define the boundaries thereof, which said precincts may be changed from 
time to time, as the board of directors may deem necessary.”’ 

Very respectfully, 
Norris Brown, 


February 4, 1905. Attorney-General. 
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Grand Jury—INDICrMENT AND INFORMATION. 


C. 0. French, Esq., County Attorney of Nemaha County, Auburn, 
Neb. ; 


Dear Str: I have your favor of the 3d inst., in which you 
submit to this department for an opinion the following: 


“OC, M. was arraigned in the district court at the September term, 1904, 
on an information charging himwith a felony. At the same term he 
obtained a continuance on the proper affidavit. The judge has called a 
grand jury for the coming March term. Another defendant was tried at 
the September term on an information charging a felony, and the jury 
having disagreed he stands for trial at the coming March term.’’ 


On the above statement of facts you inquire if the grand jury 
for the March term, 1905, have a right to inquire into the cases 
mentioned, 

In reply you are respectfully advised that the grand jury will 
have no jurisdiction to investigate the charges involved in the in- 
formations referred to. The district court of your county obtained 
jurisdiction of the defendants when informations against them 
were filed in open court charging them with felonies. (Chapter 
54 Criminal Code.) The grand jury called for the March term 
of your court cannot take away from the district court the juris- 
diction of the prisoners already obtained therein. The grand 
jury will have jurisdiction to inquire into all other offenses than 
those already in the jurisdiction of the district court. (Chapter 
39 of the Criminal Code.) 

You will note that under our Criminal Code prosecution for 
felony may be had either on information by the county attorney 
or on indictment by the grand jury. There is no provision of 
the law providing for the use of both methods at the same time. 

Very respectfully, 
Norris Brown, 
February 4, 1905. Attorney General. 


Non-Resipent Ariens—Descent or Lanp—Escuear. 
J. A. Armour, Broken Bow, Neb. 


Dear Jupce: I have your favor of recent date requesting 
the opinion of this department on the following proposition: 
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“The owners of real estate in your county, who are deceased, left no 
heirs resident in this country. Can alien heirs inherit the real estate?’’ 


In reply you are respectfully advised that sections 70-73, 
chapter 73 of the Compiled Statutes, provide that non-resident 
aliens shall not acquire title to real estate in this state by des- 
cent. Section 71 of said chapter provides that such lands as 
you describe shall escheat to the State of Nebraska on the death 
of the owner. The law, however, provides that the statutes 
quoted are all subject to the provisions of a treaty, if one exists, 
between the United States and the country of the alien. 


I would suggest that you ascertain the country in which the 
alien heirs reside and notify the minister representing such 
country at Washington. If you are unable to ascertain the 
home of the alien heir, I would suggest that you notify the Sec- 
retary of State at Washington. 

In reply to your second inquiry you are respectfully advised 
that in the event that the intestate leaves neither widow nor 
kindred, his property escheats to the State of Nebraska, as pro- 
vided in section 30, chapter 23 of the Compiled Statutes. 

Very respectfully, 
Norris Brown, 
February 4, 1905. Attorney General. 


Expense or Marnrarsina Prisoner. 


Charles C. St. Clair, Hsq., County Attorney of Phelps County, 
Holdrege, Neb. 


Dear Str: This department has the -honor to acknowledge 
receipt of your letter of the 7th instant, submitting the question 
as to whether the state or the county is liable for the mainte- 
nance of one John R. Lucas, convicted of murder in the first 
degree and sentenced to life imprisonment in the penitentiary, 
which sentence was upon appeal and suspension of sentence 
reversed by the supreme court. 

Section 378 of the Criminal Code provides: 


“The cost of keeping and maintaining any prisoner after his conviction 
of any offense punishable by imprisonment in the penitentiary, whereso- 
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ever he may be kept and confined, shall be paid by the state, according to 
the rate which may be established by law at the time when such services 
may be rendered or expenses incurred.’’ 


It is the opinion of this department that under the section 
quoted the cost of maintaining said prisoner is upon the state 
from the date of his conviction in the district court until the date 
of the mandate issued by the supreme court reversing the.case. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 8, 1906. 


Srpe Track—Duty or Ratitroap to Burt. 


R. C. James, Hsq., County Attorney of Richardson County, 
Falls City, Neb. 


Dear Sir: I have your favor of the 6th instant requesting 
the opinion of this department on your right to prosecute an 
action against the Missouri Pacific Railway company for failure 
to build a side track for a certain elevator near the right of way 
of said railroad. 


In reply you are respectfully advised that in my judgment on 
the statement of facts made by you there is a clear remedy for 
the wrong done the elevator association. The fact that the ele- 
vator has a capacity less than 15,000 bushels does not defeat the 
right of action, for the reason that section 1, article 5, chapter 
72, Compiled Statutes 1905, limits the capacity of the elevator 
to elevators erected after the passage of that law. The capacity 
limitation does not apply to elevators built and in operation 
before that law was passed, and such is the elevator that you 
describe. 


You have two remedies under the statute. You can proceed 
under sections Id and le of chapter 72, or you can bring a man- 
damus in the district court against the railway company to com- 
pel them to comply with the law. In my judgment the manda- 
mus remedy is the most efficacious. You should be careful that 
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all the provisions contained in section 1 of said chapter relating 
to the duty of the elevator association before it is entitled to a 
side track are fully complied with, because your right of action 
to compel the railway company to perform its duty must rest 
upon the conditions prescribed in section 1. 
Very respectfully, 
Norris Brown, 

January 8, 1906. Attorney General. 


County Arrorney—Dovties. 


CO. B. Eldred, Esq., County Attorney of Red Willow County, 
McCook, Neb. 


Dear Sir: You submit to this department the “question 
whether or not it is the duty of the county attorney to prosecute 
cases which have been appealed to the district court from the 
police court in actions involving the violation of city and 
village ordinances. 


It is the opinion of this department that it is not the duty of 
county attorneys to prosecute such cases. Their duties are 
defined in sections 16 and 17, chapter 7, Compiled Statutes 
1905. It is true the statute makes it the duty of county 
attorneys to prosecute and defend on behalf of the state and 
county all suits, applications or motions, civil or criminal, in 
which the state or county is a party or interested, but such cases 
are defined to be those “arising under the laws of the state.” By 
this expression the general laws are evidently meant. While in 
the prosecutions to which you refer the state is named as a 
party, it is only soin name. Prosecutions for violation of ordi- 
nances are penal but not criminal in their character, An ordinance 
is not in its technical sense a public law. It is a mere local rule 
or by-law, a police or domestic regulation. (Village of Alta- 
mont v. Baltimore & O. 8. W. R.Co., 184 Ul. 47; City of Greeley 
v. Hammon, 12 Colo. 94; State v. Fourcale, 40 Am. St. Re- 
ports, 249.) Very respectfully, 

Norats Brown, Attorney General, 
January 8, 1906. By W. T. Tuompson, Deputy. 
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County CLerkK—ComPENsATION, 


J. Koenigstein, Esq., County Attorney of Madison County, Nor- 
folk, Neb. 


Dear Str: We are in receipt of your letter of the 5th 
instant, touching the method of ascertaining the population of a 
county in a case where the population. affects the amount which 
may be retained of the fees of the office of county clerk by such 
clerk for deputy hire. You request an opinion as to the method 
that may be pursued by the county board in ascertaining such 
population in the absence of a state census. 


In reply you are advised that the board have no right to arbi- 
trarily assume, in the absence of evidence, what the population 
of the county is; neither are they bound to wait until the census 
of the county is taken as provided by the constitution, but they 
may find what the population of the county is from the best 
evidence obtainable in the same manner as any other fact may 
be established. In this manner they may find what the popula- 
tion of the county is or was at any given time subsequent to the 
authorized census taken thereof. After so doing, the following 
law, in our opinion, would govern, which forms a part of section 
9069, Cobbey’s Annotated'Statutes for 1903, as amended by the 
legislature of 1905: 


“Provided, further, That if the duties of any of the officers above 
named in any county of this state shall be such as to require one or more 
assistants or deputies, then such officer may retain any amount necessary 
to pay for such assistants or deputies not exceeding the sum of seven 
hundred (700) dollars per year for each of such deputies or assistants 
except in counties having a population of over 18,000 and less than 25,- 
0¢0 inhabitants, in which case such officers may retain any amount of fees 
collected sufficient to pay the salaries of such deputies and assistants, 
not’ exceeding the sum of one thousand (1,000) dollars per annum for 
each of said deputies.’’ 


Very respectfully, 
Norris Brown, Attorney General, 


By W. T. Tuomeson, Deputy. 
January 10, 1906. 
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County Deposrrory. 


George A. Hberly, Hsq., County Attorney of Stanton County, 
Stanton, Neb. 


Dear Sir: This department is in receipt of your letter of the 
8th inst., stating that three banks bave made application to be 
named as depository of the county funds of Stanton county, each 
offering interest at the rate of 45 per cent per annum. You ask for 
an opinion as to whether or not the board of county commis- 
sioners have authority to designate as depositories but two of 
the three banks, all making the same bid. 


The provisions of law relative to this subject are found in sec- 
tion 18, chapter 18, article 3, Compiled Statutes 1905, as 
follows: 


“The county treasurer- of each and every county of the state of Ne- 
braska shall deposit, and at all times keep on deposit for safe keeping, 
in the state, national or private banks doing business in the county, and 
of approved and responsible standing, the amount of moneys in his hands 
collected and held by him as such county treasurer. Any such bank 
located in the county may apply for the privilege of keeping such moneys 
upon the following conditions: All such deposits shall be subject to pay- 
ment when demanded by the county treasurer on his check, and by all 
banks receiving and holding such deposits interest shall be paid amount- 
ing to not less than two (2) per cent per annum upon the amount so 
deposited, as hereinafter provided, and subject also to such regulations 
as are imposed by law and the rules adopted by the county treasurer for 
holding and receiving such deposits. It shall be the duty of the county 
board to act on such application or applications of any and all banks, 
state, national or private as may ask for the privilege of becoming the 
depository of such moneys, as well as to approve the bonds of those 
selected incident to such relation.”’ 


It is the opinion of this department that under the provisions 
of the section quoted the county board have the discretion to 
specify which particular banks of those making application 
shall be designated as county depositories, and that the board is 
not bound to name all the banks of good standing applying 
because they propose to pay the same rate of interest. 

Very respectfully, 
Norris Brown, Attorney General, 
January 10, 1906. By W. T. Tuompson, Deputy. 
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River Bep Lanps—Ownersuip. 


Hon, H, M, Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. 


Dear Str: You submit to this department, by your letter of 
December 8, 1905, the question whether or not lands formerly 
constituting the bed of the Missouri river between Union county, 
South Dakota, and Dakota county, Nebraska, are at the disposal 
of the state, and if so, in what manner they may be disposed of. 


In reply you are advised that under the decision of the 
supreme court in the case of Kincaid v. Turgeon, No. 13,904, 
decided October 5, 1905, this river bed becomes and is the 
property of the state of Nebraska. I am able to find no pro- 
vision of the statute authorizing a disposition of this land by 
the-board of public lands and buildings or otherwise. In my 
judgment, therefore, it will be necessary that the legislature 
make some provision for the disposition of this land before it 
may be disposed of by the state. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 
January 19, 1906. 


Scnoo. Lanps—ArpraisEMENT—AprprAlseERs—Duty or Boarp. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. 


Dear Str: We are in receipt of your communication of the 
20th instant, stating that February 8, 1881, the S. E. 4, N. E. 
yand N. E. 48. E. } 36-4-2, Jefferson county, was leased by 
the state for a period of 25 years, the lease containing an option 
to purchase the land; that February 11, 1905, the holder of the 
lease made application to the county treasurer to have the land 
appraised for the purpose of sale, as provided by an act of the 
legislature approved February 27, 1879; that in accordance with 
this application appraisers were appointed and made an appraise- 
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ment of the land, but that the land is actually worth from 50 to 75 
per cent more than the appraisement, as established by an ex- 
amination ordered by your department. You state that the 
applicant for the appraisement claims the Jaw of 1879 does not 
provide for review by the commissioner. On this statement of 
facts you submit the following question: 


Can the lessee insist on an appraisal as provided by the law in force at 
the date of the lease, or is such appraisement subject to review by your 
department and the board? 


You are advised that it is the duty of yourself and the board 
of educational Jands and funds to increase and protect the edu- 
cational funds of the state. The board is trustee for the sale 
and leasing of school lands. In all leases of school lands the 
supervising power conferred by the constitution upon the board 
must be recognized by both parties. In construing contracts 
and statutes relating to school lands, the trust imposed by the 
constitution upon the board of educational lands and funds 
should be respected. In our opinion whenever it is made to 
appear to the satisfaction of the board that fraud has been com- 
mitted in the undervaluation of educational lands by local offi- 
cers or appraisers, or where the valuation fixed by the appraisers 
in the judgment of the board.is not the fair value of the land, 
then the board have the right to intervene and protect the in- 
terests of the state by refusing tomakeadeed. This conclusion 
finds support in the opinion of the supreme court in the case of 
State v. Scott, 18 Neb. 600, wherein it is said: 


“Tt is the duty of the board to sell or lease the educational lands of the 
state for the highest price possible to be obtained, and increase and pro- 
tect by all honorable means the funds for the support of the educational 
institutions.’ 


The power of the board as trustee of school lands is sufficient 
warrant for making a personal investigation or sending its own 
agent to investigate the appraisement of the land. Such an 
investigation is for the purpose of securing information for the 
board, and not for that of reappraisement for the purpose of 
sale. If the lease or the statute under which it is issued author- 
izes the lessee to select one of the appraisers, this right can 
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neither be taken away by the board nor the legislature. (State 
v. MePeak, 31 Neb. 139.) While the board cannot deprive the 
lessee of the right to select one of the appraisers, it may under 
its powers as trustee prevent a sale under an appraisement at an 
inadequate price. The lessee when he insists on his right to 
select an appraiser can only compel the board to complete the 
sale by the execution of a deed where the appraisement is fairly 
commensurate with the value of the land. 
Very respectfully, 
Norris Brown, Attorney General, 

January 22, 1906. By W. T. Tuompson, Deputy. 


Srare—Cuaim on Estate or DecEASED INMATE oF SOLDIERS’ AND 
Sattors’ Home. 


W. S. Askwith, Bsq., Commandant, Nebraska Soldiers’ and 
Sailors’ Home, Home, Neb. 


Dear Sir: Ihave your favor stating that an inmate of the 
Soldiers’ and Sailors’ Home died October 27, 1905, and that a 
short time before his death he received back pension amounting 
to $1,000. In this connection you inquire what claim, if any, 
the flome has on this estate. 

In reply I beg to advise you that distribution of the estate of 
deceased persons is entirely within the jurisdiction of the county 
court. In my opinion the state has no valid claim against the 
pension for the expense of keeping the deceased person at the 
Soldiers’ and Sailors’ Home during the time he was properly an 
inmate thereof. Aid is furnished gratuitously to persons who 
are entitled to the benefits of the home. If the funeral expenses 
were borne by the state after the inmate came into possession of 
an estate of $1,000, it would be proper to file a claim therefor 
with the county judge and ask that it be allowed in the settle- 
ment of the estate. Relatives of the decedent, when notified, 
will no doubt appear before the county court and assert any 
claim they may have to the estate. 

Very respectfully, 
Norris Brown, 
January 26, 1906. Attorney General. 
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County Dervosrrory. 


W. I. Allen, Esq., County Attorney of Colfax County, Schwyler. 
Neb. 


Dear Str: Ihave your favor inquiring whether the county 
board may designate as a county depository a bank outside of 
the county in case the banks within the county refuse to pay 
interest at a greater rate than two per cent per annum. 

In reply I beg to advise you that the statute authorizes the 
county board to accept as a depository a bank offering to pay 
interest at the rate of two per cent per annum. (Compiled 
Statutes, ch. 18, art. 3, sec. 18.) Where a bank within the 
county, therefore, offers to become a depository and pay interest 
at the rate of two per cent on county funds, it may, if the secur- 
ity is ample and satisfactory to the county board, become a law- 
ful depository. I am of the opinion that under such circum- 
stances the statute does not authorize the selection of a deposi- 
tory bank outside of the county. 

Very respectfully, 
Norris Browy, 
January 29, 1906 Attorney General. 


County CLERK—CoMPENSATION. 


P. EB. Taylor, Esq., County Attorney of Burt County, Tekamah, 
Neb, 


Dear Sir: This department isin receipt of your communica- 
tion of January 26, stating that your county clerk filed certain 
claims against the county as compensation for services rendered 
while in the discharge of the duties of his office, amounting in 
the aggregate to $425, which claims were allowed by the county 
board. You state that in addition to this amount the clerk was 
allowed his full salary under the law, and also allowed to retain 
from the fees of his office the compensation allowed by the 
county board for deputy and clerk hire. You submit to this 
department the question whether or not the county board 
or any taxpayer of the county may maintain an action against 
the clerk and his bondsmen for the $425, 
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Under the provisions of chapter 28, Compiled Statutes 1905, 
it is the duty of the county clerk to keep a fee-book, in which 
he shall enter all fees received by him in connection with his 
office, and to pay over to the county treasurer any fees over the 
amount of salary allowed him under the law as his compensa- 
tion and that fixed by the county board as compensation for his 
deputy and clerk hire. If this sum of $425 has not been 
entered in the fee-book aud accounted for by the clerk, it would 
appear to be clear that he could in an action for mandamus be 
required to enter and account for the same and pay any excess 
over to the county treasurer that may be shown. It is our 
opinion that the relief desired could be obtained in this form of 
action, according to the holding of the supreme court in the 
case of State v. Kelly, 30 Neb. 574, wherein the court said: 


‘‘Where a county clerk, who is also a notary public, takes acknowledg- 
ments of deeds and mortgages, and takes affidavits and depositions as 2 
notary public, it is his duty to enter upon his fee-book as county clerk 
and report to the county board every item of fees received by him for 
such services. 

“The county clerk of a county containing less than 18,003 inhabitants is 
required to report to the county board all fees received by him for making 
and certifying to abstracts of title, although he may be a bonded abstrac- 
ter and performed the duties as such abstracter. 

“Tt is only the fees received by a county clerk which are in excess of 
the salary fixed by law that he is required to pay into the county treas- 
ury.” 


In State v. Boyd, 49 Neb. 303, it was further held: 


‘‘A mandamus will issue even after the expiration of the term of office 
of a county clerk to compel him to perform the duty of reporting all the 
fees of his office, also to pay into the treasury of the county any excess 
above the amount he was entitled by law to retain.’’ 


To the same effect, see State v. Russell 51 Neb. 774. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
January 29, 1906. 
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Paupers—Suprorr. 


J. A. Van Wagenen, Esq., County Attorney of Pierce County, 
Pierce, Neb. 


Dear Sir: I have your favor calling my attention to the fact 
that the Compiled Statutes of 1905 contain a provision requir- 
ing persons who refuse to support a relative who is a pauper to 
pay to the county commissioners ten dollars a month (Compiled 
Statutes 1905, ch. 67, sec. 1), while Cobbey’s statutes (sec. 9350) 
provide that the amount payable for such a purpose shall be 
ten dollars a week. 


T have examined the history of the statute on the subject of 
paupers. It was originally passed in 1866, and section 1 made 
the relatives’ liability ten dollars a month. The law appears in 
this form in the Compiled Statutes. In 1883 the legislature 
attempted to amend this-statute, and changed the original pro- 
vision to ten dollars a week. (Session Laws 1883, ch. 60, p. 
255.) An examination of this amendment, however, shows that 
it contains no repealing clause, and, therefore, violates the con- 
stitutional provision prohibiting all amendments which do not 
repeal the original act. I presume it was for this reason the 
amendment of 1883 was omitted from the Compiled Statutes, 
and in my opinion the amendment was properly omitted for the 
reason that it is void. 

Very respectfully, 
Norris Brown, 
January 29, 1906. Attorney General. 


Insane Persons—Cost or CoMMITMENT TO ASYLUM. 


J. H. Berryman, Esq., County Attorney of Knox County, 
Creighton, Neb. 


Dear Sir: Ihave your favor asking for the opinion of this 
office on the right of the county to recover from an inmate of 
the asylum the costs and expenses of the proceedings in which 
he was declared insane. 
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In reply I beg to advise you that proceedings of this nature 
are for the benefit of the public as well as for the benefit of the 
insane person. He does not consent to the proceedings and his 
custody is involuntary as far as he is concerned. He is not 
bound by any contract to pay the costs of these proceedings, 
and in common with other tax payers his property is subject to 
his proportionate share of the expense of the proceedings. I 
do not find in the statute a provision making the property of the 
insane person liable for such expenses, and in the absence of 
such a provision of statute I am of the opinion that the county 
cannot recover in such a case. 

Very respectfully, 
Norris Browy, 
Attorney General. 
January 30, 1906. 


Inroxrcatinc Lrquors—Un iawrtL Sare—Compiarnt. 


R. C. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Str: This department has received your favor request- 
ing an opinion on the question as to whether or not the county 
attorney under the power granted in section 16, chapter 7, Com- 
piled Statutes, may lawfully file a complaint in a lower court 
charging a person with unlawfully keeping for the purpose of 
sale intoxicating liquors, under section 20, chapter 50, Compiled 
Statutes. 


In our opinion there is no doubt that the county attorney has 
the authority to file a complaint for a violation of any criminal 
statute. ‘The section of the Slocum law to which you refer pro- 
vides not only for the prosecution of parties violating the pro- 
visions of said chapter, but also contains a provision for search 
and seizure of liquors in certain cases. It also provides that, 
for the purpose of obtaining a search and seizure, a complaint 
shall be filed under oath by a credible resident freeholder of the 
county. In our opinion this does not disqualify the county 
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attorney from making this kind of a complaint, if he is a free- 
holder of the county; but there is a very serious question about 
his right to do so if he is not. If the county attorney is not a 
resident freeholder of the county, it would be the safer practice 
to have the complaint made by some person possessing the 
qualification of a credible resident freeholder. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 

February 5, 1906. 


JuvENIne Courrs—Costs. 


W. EB. Whitcomb, Esq., County Attorney of Thurston County, 
Pender, Neb. 


Dear Str: I have your favor asking for the opinion of this 
office onthe liability of a county for payment of costs in pro- 
ceedings in juvenile courts. 


In reply I beg to advise you that there is no legal liability on 
the part of a county to pay costs unless the obligation is im- 
posed by statute. After a somewhat extended examination I 
have been unable to find a statutory provision requiring the 
county to pay costs in prosecutions under the juvenile court 
law. I am therefore of the opinion that a county cannot be re- 
quired to pay costs in such cases. 

Very respectfully, 
Norris Browy, 
Attorney General. 
February 5, 1906. 


Granp Istanp Scnoot Bonps—Recistration.' 


Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: I have received your favor of this date submitting 
history and supplemental history of the $60,000 school bonds 
of the school district of the city of Grand Island, and requesting 

5 
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an opinion as to the legality of the bonds or their right to regis- 
tration. The question you raise relative to the legality of the 
bonds is as to the sufficiency of the notice of the election at 
which the proposition of their issuance was voted upon. 


From an examination of the history and supplemental history 
of these bonds in relation to this question, which alone we have 
considered, it is our opinion that the notice given of such elec- 
tion sufficiently described the place where the election was to be 
held to enable the electors of the district to vote upon the propo- 
sition. Moreover, the history shows that a very large vote was 
cast upon the proposition. It is our opinion that these bonds 
are entitled to registration, and that you are fully authorized to 


register the same. Very respectfully, 
Norris Brown, 
February 15, 1906. Attorney General. 


Pout. Tax—Hoox anp Lapper Companres—Exemprion. 


J. F. Fults, Esq., County Attorney of Furnas County, Beaver 
City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of recent date relative to the construction 
of sections 1, 2 and 3 of chapter 30, Compiled Statutes 19095. 


You request an opinion on the question as to whether or not 
a person who has been a member of a fire company or a hook 
and ladder company in one county of this state for five consecu- 
tive years, and who has removed from the county where the 
company is located of which he was a member to another county 
of this state, is exempt from poll tax. 


In this state a poll tax on all males above the age of 21 years 
is the rule; exemption, therefore, is the exception. Statutes 
exempting persons and property must be strictly construed. A 
man claiming exemption from a poll tax must show to the taxing 
authorities that he is clearly within the exemption. He must 
establish the fact. 
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1. That he isa member in good standing for the requisite 
length of time. A “member in good standing” is defined to be 
one who keeps his dues promptly paid up and is present and 
can render active service when called out for the legitimate pur- 
poses of his organization. (Section 3, chapter 30, Compiled 
Statutes.) : 


2. The foreman and secretary of his company must on the 
first days of April and October in each year have filed in the 
office of the clerk of the district court in and for the county in 
which the company is located, a certified copy of the rolls of the 
company. (Section 2, chapter 30, Compiled Statutes.) 


Unless these facts exist the party is in our opinion not 
entitled to exemption. Yours truly, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
February 17, 1906. 


TaxaTion—Scavencer Law—Premium SaLes—CaNncELLATION OF 
CERTIFICATES, 


C. A, Ready, Esq., County Atiorney of Hayes County, Hayes 
Center, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 5th instant in regard to sales made 
under what is commonly known as the Ten Eyck scavenger law 
for less than the amount of the decree. You say that one sec- 
tion of the statute apparently gives the county or the public the 
right at any time within eighteen months to raise the bid of the 
purchaser, and _you desire to be advised if that right prevents a 
redemption from the sale at the amount for which it was sold 
before the expiration of the eighteen months. You also submit 
the question whether the purchaser after purchasing either in 
his own name, or the name of some member of his family, or 
some person for him, obtains the record title to the land, and if 
where he purchases for much less than the decree he has the 
right to surrender his tax sale certificate and thereby prevent 
any person from raising the bid which he made at the tax sale. 
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It is our opinion that any sale made for a less amount than 
will satisfy the decree and costs is what is denominated a 
premium sale, and is subject to be,increased at any time within 
eighteen months, and that this right camnot be cut off by sur- 
render of the tax sale certificate or otherwise except by the 
owner of the land, who may at any time within two years after 
the sale redeem from any sale by paying the full amount of the 
decree, subsequent taxes paid, penalties and costs. The right 
of redemption in the owner of the land ‘to redeem from tax sales 
is vouchsafed by the provisions of the -constitution, and this 
right cannot be abridged by any act of the legislature. (Con- 
stitution, sec. 3, art. 9.) 


The record title does not become perfect until the time for 
redemption has expired. 
é Very respectfully, 
Norris Brown, Attorney General, 
February 17, 1906. By W. T. THompsoy, Deputy, - 


Bripcres—Over Bounpary Lines—Jorst EXpense. 


W. I, Allen, Bsq., County Attorney of Colfax County, Schuyler, 
Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letters of the 12th and 19th instant, concerning 
the liability of your county board and that of Butler county to 
repair a bridge over the Platte river, which constitutes the 
boundary line between the two counties. 


1. You submit the question as to whether or not the county 
board of your county and the county board of Butler county 
may be compelled by proceedings in mandamus to repair the 
bridge in question, assuming there are sufficient funds available 
for that purpose in the respective counties. You state this 
bridge was originally constructed by Colfax county, and that a 
part of it has been carried away by ice and the cost of repara- 
tion will be approximately $3,000; that demand has been made 
upon the county board of Butler county to bear its share of this 
expense, which demand has been ignored. 
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In our opinion it is the duty of your county board to see that 
all public highways of the county, outside of cities and villages, 
are properly maintained for public travel, and a failure to dis- 
charge this duty where the county board has the means at its 
disposal for that purpose after demand made would furnish 
grounds for an action by mandamus to compel the performance 
of this duty. (Elliott on Roads and Streets, sec. 687, and cases 
cited in note; Commissioner of Highways v. Commissioner of 
Highways, 74 Il. App. 185; Dodge County v. Saunders County, 
97 N. W. 617, 100 N. W. 934, 102 N. W. 87.) It is the impera- 
ive duty of county boards to repair bridges over streams con- 
stituting boundary lines between counties. 


2. You also submit the question whether or not the county 
board of Butler county can be coerced in like manner. In the 
case of Saline County v. Gage County, 66 Neb. 839, it was held 
y the supreme court that “Where repairs on such bridge are 
paid for wholly by one county, in the absence of a contract in 
hat behalf to which the other county is a party, no cause of 
action arises against the latter unless it has refused toenter into 
a contract therefor.” Section 88, chapter 78, Compiled Statutes 
905, provides a remedy in cases where one county refuses to 
repair such a bridge, the remedy being by suit against the 
county so in default to recover the proportion it ought to pay. 
From the interpretation by the supreme court in the case above 
cited and the provisions of section 88, above referred to, it 
would clearly’ appear that demand upon and refusal by the 
county board of Butler county to contract to repair or repair 
was necessary before a cause of action would arise in favor of 
Colfax county against Butler county, and since this statute cre- 
ating the liability defines the remedy in such cases, it is prob- 
able it should be construed as excluding the extraordinary 
remedy by mandamus in case of refusal by the county board of 
Butler county to repair or to enter into a contract to repair, and 
that if Colfax county has the means to make the repairs it 
should first do so and then resort to the remedy provided by 
this provision of the statute. If it has not the means to make 
the entire repairs, then in our opinion ’there would be no ade- 
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quate remedy at law available to the county except by manda- 
mus to coerce the board of Butler county to make its propor- 
tion of the repairs properly chargeable to that county, and such 
an action would then lie against the county board of that county. 
Very respectfully, 
Norris Brown, Attorney General, 
February 22, 1906. By W. T. Tuompson, Deputy. 


Taxation—Interest ON DeLinquent Taxes. 


C. EB. Bowlby, Hsq., County Treasurer of Saline County, Wilber, 
Neb. 3 


Dear Str: I have your favor stating that Saline county has 
not accepted the tender of the Chicago, Burlington & Quincy 
Railway company for a portion of the taxes levied in 1904 and 
1905 and inquiring: 

“Tf the treasurer at this time accepts the tender of the railroad, would 
he not be liable for the interest on the amount accepted from the time it 
became delinquent to the date of acceptance; that is, liable for the interest 


from December 1, 1904, to date on the 1904 tax, and from December 1, 
1905, to date on the 1905 tax?’’ 


The liability of the railroad company for payment of taxes 
and interest is fixed by statute. The company is under obliga- 
tion to pay all taxes legally levied, and must also pay interest if 
they are not paid at the proper time. It was the duty of the 
corporation to pay each year’s taxes in a single payment, and 
the treasurer cannot be required to receive taxes in piecemeal. 
These taxes are a lien until they are paid, and the county 
treasurer has no authority to bind the county by any partial 
receipt, arrangement, or action which would release the railroad 
from any portion of its taxes or for any part of the penalty im- 
posed by statute for failure to make payment when due. If the 
company now makes a tender of part of the taxes and the 
amount so tendered is accepted under the order of the federal 
court that no prejudice shall result from such acceptance, the 
obligation of the company to pay the balance of the taxes and 
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penalties will still exist, and such action of the county treasurer 
will not result in a loss to the county. It must necessarily fol- 
low, therefore, that under such circumstances the treasurer will 
not be liable on his bond for either unpaid taxes or interest due. 
Very respectfully, 
Norris Brown, 
Attorney General. 
February 22, 1906. 


Granp Istanp Scnoo, Bonps—RecistTration. 
Hon. H. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: This department has had under consideration 
the questions raised against the registration of the Grand Island > 
school district bonds. 


The principal objection urged against the registration of these 
bonds is based upon the alleged unconstitutionality of section 
24, subdivision 14, chapter.79, Compiled Statutes 1905. It has 
been and is the policy of this department—as we conceive it to 
be the policy and duty of the other executive departments of 
the state government—to assume that statutes enacted by the 
legislature are constitutional and valid. Assuming that section 
24 above referred to, which provides for the submission of the 
proposition to vote school district bonds on the authority of a 
vote of two-thirds of the members of the board of education, is 
valid, it is our opinion from an examination of the history of 
the bonds that the proposition was legally submitted to the 
voters of said district. The other objections urged against the 
bonds are not well founded, and it is our judgment that the 
bonds are entitled to registration. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 


February 28, 1906. 
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Bar Docket—ExPense. 


George F. Boyd, Esq., County. Attorney of Antelope County, 
Neligh, Neb. 


Dear Sir: I have your favor inquiring whether or not it is 
obligatory upon the county to pay for the bar docket. 


After an extended examination of the statutes I have been 
unable to find a provision which in direct terms imposes such 
a liability upon the county. The duty of the clerk of the district 
court to prepare dockets for the use of the bar is plain, how- 
ever, being imposed in direct terms by section 327 of the Code 
of Civil Procedure. The law requires the county board to pro- 
vide suitable books and stationery for the use of the clerk of 
the district court. (Compiled Statutes, ch. 18, art. 1, sec. 25, 
sub. 4.) It is the duty of the county board to “examine all 
accounts against the county, and all accounts concerning the 
receipts and expenditures of the county.” (Compiled Statutes, 
ch. 18, art.'1, sec. 23.) The county has power “to make all 
contracts and to do all other acts in relation to the property and 
concerns of the county, necessary to the exercise of its cor- 
porate powers.” (Compiled Statutes, ch. 18, art 1, sec. 22.) 


As already stated, these provisions of the statute do not say 
in direct terms that the county shall pay for the bar docket, 
but it may fairly be implied, and it has generally been under- 
stood throughout the state, that the expense of bar dockets is a 
proper charge against the county. The district court is a part 
of the machinery of the county, and the county must necessarily 
be liable for court expenses, unless otherwise provided by 
statute. If the district court decides that the bar docket is 
necessary to the proper administration of justice, and directs the 
clerk to make it, as required by statute, the county board may 
properly make allowance for the necessary and proper expense 
thereof. Very respectfully, 

Norris Brown, 


Attorney General. 
March 1, 1906. 
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Bonps—InterNAL Improvements—How Vorep. 


H. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 
Dear Sir: I have your favor inquiring about the majority 
necessary to vote bonds for internal improvements ‘under 
chapter 45, Compiled Statutes. 


Section 4 of the act relating to internal improvements was 
originally passed in 1869. As then enacted a majority vote only 
was required. During the session of the legislature of 1875 ,an 
attempt was made to amend this section so as to require a two- 
thirds vote. (Session Laws 1875, p. 87.) This amendatory act 
requiring a two-thirds vote instead of a majority vote, however, 
contained no repealing clanse, and the editor of the Compiled 
Statutes omitted the act of 1875 from his edition for 1905. 
The amendatory act could not be operative without the repeal- 
ing clause, leaving the act of 1869 requiring a majority vote 
only in force. 

Very respectfully, 
Norris Brown, Attorney General, 
By W, T. Tuompson, Deputy. 
March 8, 1906. 


Assauur AND Barrery—DeFiNiTIoN—EVIDENCE. 


George A. Eberly, Esq., County Attorney of Stanton County, 
Stanton, Neb, 


Dear Sir: This department is in receipt of your communi- 
cation of the 6th inst., submitting the following proposition and 
requesting an opinion thereon: 


‘*Will evidence that establishes the fact beyond a reasonable doubt that 
two persons without any express agreement between them but actuated by 
passion and hatred engendered by a quarrel have mutually engaged in a 
fight in one of the public streets of the village sustain, support and justify 
a conviction of assault and battery?’’ 


74 REPORT OF THE ATTORNEY GENERAL 


Perhaps as good a definition as may be found of the offense 
of assault and battery is that laid down in the case of Garnet v. 
State, 1 Tex. App. 605; wherein it is said: 


“Assault and battery is the use of any unlawful violence upon the per- 
son of another with intent to injure him, whatever be the object, means, 
or degree of violence used.”’ 


See, also, Foster v. State, 25 Tex. App 543. 


Section 17 of the Criminal Code not only provides a penalty 
for but defines the offense of assault and battery in this state. 
This section is as follows: 


“Tf any person shall unlawfully assault or threaten another in a 
menacing manner, or shall unlawfully strike or wound another, the per- 
son so offending shall, upon conviction thereof, be fined in any sum not 
exceeding one hundred dollars, or be imprisoned in the jail of the county 
not exceeding three months, in the discretion of the court, and shall, 
moreover, be liable to the suit of the party injured.’’ 


It will be seen from the foregoing that if any person shall 
“unlawfully strike another,” the crime of assault and battery is 
accomplished under our code. The striking by either or both 
of the parties under the facts stated in your letter would clearly 
be unlawful. It is therefore the opinion of this department that 
the evidence stated would support and justify a conviction for 
the offense of assault and battery. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuomeson, Deputy. 
March 8, 1906. 


County JvpGe—Auvtuonity. 
Hon. R. G. Hall, County Judge of Rock County, Bassett, Neb. 


Dear Sir: I have your favor inquiring whether or not in 
the opinion of this department you have authority as county 
judge to issue a marriage license to yourself. 
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In reply I beg to advise you that in my judgment you cannot 
legally do so. The county judge before he has authority to 
issue a marriage license must administer an oath to the appli- 
cant and require certain information. As county judge you 
could not make oath before yourself and disclose to yourself the 
facts which the statute requires from an applicant for a marriage 
license. Meacham in his work on Public Officers says (sec. 
524): “It is a principle of great importance and quite general 
acceptance that no officer shall act as such in a matter in which 
he is personally interested.” 

Very respectfully, 
Norris Brown, 


March 15, 1906. Attorney General. 
Taxation —ScHooLs—MatinTENANCE—DisBpurseMENT oF Disrricr 
Fonps. 

Hon. J. L. McBrien, State Superintendent of Public Instruction, 


Lineoln, 


Dear Sir: This department is in receipt of your communi- 
cation of the 8th instant inclosing the following inquiry from 
the county superintendent of Cherry county and requesting an 
opinion thereon: 

“Through the inaccuracy of our county treasurer in 1900 in not properly 
posting schoo] district ledgers about fifteen school districts have been 
allowed to overdraw their accounts in amounts varying from $15 to $403. 
The latter amount is more than that district would receive from one year’s 
taxes. Our present treasurer says such districts can draw no more funds 
from the county until such overdraft has been balanced by incoming 
taxes.’ You will see at a glance that the effect of that course of action 
would be to close those schools for varying periods of time, some of them 
for more than a year. Have our commissioners power to relieve the situa- 
tion, and if so, how?’’ 

Section 11, subdivision 2, chapter 79, Compiled Statutes 
1905, commands the electors of school districts on the last Mon- 
day of June of each year to determine the amount of money 
required for school maintenance during the coming year. Sec- 
tion 2, subdivision 5, chapter 79, provides as follows: 

“Immediately after the annual district meeting, and not later than the 
first Monday in July, said board shall make and deliver to the county 
superintendent, and also to the county clerk of each county in which any 
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part of the district is situated, reports in writing, under their hands, of 
all taxes voted by the district during the current school year, to be levied 
on the taxable property of the district, and to be collected by the county 
treasurer at the same time and in the same manner as state and county 
taxes are collected; and when collected, to be paid over to the treasurer 
of the proper district on the order of the director, countersigned by the 
moderator of said district. It shall be the duty of the county clerk to 
levy such taxes, if voted, according to law.”’ 


Taxes voted and collected under the provisions of these 
statutes can only be used and applied for the purposes author- 
ized therein, namely, for the maintenance of school during the 
coming year. The taxes were raised to support the schools 
during the coming year, and the county treasurer has no right 
to divert the funds from that purpose to payment of unauthor- 
ized overdrafts made in previous years. If such a course were 
sanctioned, it might result in closing schools in a district where 
the people had voted and the treasurer collected taxes sufficient 
to keep the schools open. 


Under the provisions of the sections cited and the further 
provisions of sections 183, 184 and 186 it is made the duty of 
the county treasurer to collect these taxes as other taxes and to 
pay the same over to the treasurer of the proper school districts 
on the order of the directors, countersigned by the moderators. 
The duty to collect as well as the duty to pay over is an imper- 
ative one under the law. The county treasurer has no right to 
retain moneys collected by him for a school district to make 
good to the county overdrafts of these school districts permitted 
by his predecessor in previous years. 


It is our opinion that the county treasurer may be manda- 
mused by the school district treasurer to pay over such moneys 
upon the presentation by the treasurer of the proper district of 
an order of the director of such district countersigned by the 
moderator and demand for payment for such funds as have 
been paid to the county treasurer on taxes for and on behalf of 
the school district. (State v. White, 29 Neb. 288; Maher v. State, 
32 Neb. 354; State v. Roderick, 23 Neb. 505.) 

Very respectfully, 
Norris Brown, Attorney General, 
March 16, 1906. By W. T. Tuompson, Deputy. 
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County Assesson—Deputy—C erks. 


Frank D. Mills, Esq., County Attorney of Polk County, Osceola, 
Neb. 


Dear Sir: This department is in receipt of your letter of the 
20th inst., stating that the county assessor does not believe he will 
be able to complete the assessment books within the time limit 
fixed by law and submitting the question as to whether or not 
the county board may lawfully allow compensation for a clerk 
or deputy to assist him in this matter. ° 

In the reyenue law there appears to be no provision for this 
contingency, but section 6, chapter 24, Compiled Statutes 1905, 
provides: 


“When a county officer receiving a salary and no fees is compelled by 
the pressure of the business of his office to employ a deputy, the county 
commissioners may make a reasonable allowance to such deputy.’’ 


In our opinion this section is suflicient authority for the 
appointment of an assistant or deputy by the county assessor to 
enable him to comply with the requirements of the law in regard 
to making up his books of assessment, and that the county is 
liable for the reasonable compensation of such clerk or deputy. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
March 21, 1906. 


TAXATION—Scavencer Sages. 


C. W. Shurtleff, Esq., County Attorney of Hitchcock County, 
Trenton, Neb. 


Dear Sir: We have your letter of the 29th ult., submitting 
the following proposition and requesting an opinion thereon: 


Under the scavenger law is the county obliged to sell its tax sale certifi- 
cates of sales made at private sale at their face value and subsequent 
taxes and assessments where the real estate is worth more than the full 
amount of the decree, costs, etc., or can the county, if it sees fit, demand 
the full amount of the decree with subsequent taxes and assessments? 
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It is our opinion that in this condition of affairs the county is 
not obliged under the constitution and the decisions of: this 
court to sell its certificates for a less amount than is necessary 
to satisfy the decree, interest, costs, and subsequent assessments. 
See State v. Graham, 17 Neb. 48. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompsoy, Deputy. 
April 2, 1906. 


Taxation—PersonaL Property—Listina or—Sirvs. 


J.C. Martin, E'sq., County Attorney of Merrick County, Central 
City, Neb. 


‘Dear Sir: This department has the honor to acknowledge 
receipt of your communication of the 5th instant submitting the 
following proposition and requesting an opinion thereon: 


‘‘A. is a resident of Merrick county, Nebraska, and is executor of the 
estate of B. who died in Polk county, Nebraska. The personal property 
of B.’s estate consists of cash and other personal property. A. has and 
keeps the cash in Merrick county, but all of the other personal property 
of B.’s estate has been kept and now remains in Polk county. B.’s estate 
is now in course of administration in the county court of Polk county. 
In which county is A. required under the law to list the personal estate 
of B. for taxation? Does section 10,439 of Cobbey’s Annotated Statutes 
1903 apply?” 


Subdivision 6, section 28, of the act of 1903, being section 
10,427, Cobbey’s Annotated Statutes 1903, provides as follows 
for listing: 

“The property of a person for whose benefit it is held in trust, by the 


trustee; of the estate of a deceased person, by the executor or adminis- 
trator.’’ 


Section 40 of the act of 1903, being section 10,439, Cobbey’s 
Annotated Statutes 1903, is as follows: 


“Persons required to list property on behalf of others shall list it in 
the same place in which they are required to list their own; but they shall 
list it separately from their own, specifying in each case the name of the 
person, company, or corporation to whom it belongs.’’ 
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The foregoing provisions apparently constitute the law to be 
considered in determining the question you submit. Subdi- 
vision 6 of section 28 declares whose duty it is to list the per- 
sonal estate of a deceased person. Section 40 designates the 
place where the same shall be listed and assessed. 


From these provisions we think it is reasonably certain that 
personal property of such estate is subject to taxation in the 
locality where the executor resides, since that is usually the 
place where he is required to list his own property (section 29 
of the revenue law, or section 10,428, Cobbey’s Annotated 
Statutes 1903), unless the personal property of such deceased 
person has a local situs and comes within the exceptions con- 
tained in section 29. In our opinion the personal property 
referred to should be listed and assessed in the township and 
school district in Merrick county where the executor resides, 
unless, as suggested, it is of that class of property mentioned in 
section 29, having a local situs, which changes the general pro- 
vision. Very respectfully, 

Norris Brown, 
Attorney General. 


April 6, 1906. 


Taxation—NationaL Banks—Capirat Srock—AssessMENT. 


C. A. Kingsbury, Hsq., County Attorney of Dixon County, 
Ponea, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 9th instant, stating that the First 
National Bank 6f Emerson has a capital stock of $30,000, which 
was assessed for 1905 by the county assessor. You say that $7,500 
of this capital stock is government bonds owned by the bank and 
claimed by the bank to be exempt from assessment and taxa- 
tion, and that the bank therefore claims that $22,500 is the sum 
at which the capital stock of the bank should be listed for taxa- 
tion. You request an opinion as to whether or not this is the 
proper method of arriving at the value of the capital stock of 
the bank for taxation. 
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In our opinion this is not the proper method of assessing 
national banks or arriving at the value of their capital stock. 
Section 56 of- the, revenue law provides that the president, 
cashier or other accounting officer of every bank shall, on the 
first day of April of each year, make out a statement, under 
oath, showing the number of shares comprising the capital stock 
of such bank, and the value of such shares on the first day of 
April, and shall deliver such statement to the proper deputy 
assessor. Such capital stock shall thereupon be listed and 
assessed by him and a return made in all respects as similar 
property belonging to other corporations or individuals; but 
when any such bank shall have acquired real estate or other 
tangible property which is separately assessed, the value of such 
other property shall be deducted from the valuation of the capi- 
tal stock. In determining the value of such stock the assessor 
shall take into consideration its market value, if any, also the 
surplus and undivided profits of such bank. In other words, he 
should take the $30,000 capital stock as a basis. If the bank 
has $2,500 surplus and $1,500 undivided profits, this should 
be added to the $30,000 to ascertain the present value of the 
stock, making the same worth $34,000. Then, if it owns real 
estate, furniture and fixtures valued at $8,000 by the assessor, 
which is required to be otherwise assessed, this should be 
deducted from the $34,000, leaving $26,000 as the actual value 
of the capital stock of the bank. This sum divided by five will 
give the true assessed value to be assessed against the bank 
and against which levies shall be extended. The government 
bonds held and owned by the bank shall not be taken into 
account or considered in any way or manner in arriving at the 
value of the capital stock of the bank in the manner heretofore 
suggested. The bank is entitled to no offsets whatever by rea- 
son of being the owner of such bonds, 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 


April 10, 1906. 
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Taxation—Scuoo, Lanps Unper Conrracr or SaLte—Assess- 
MENT. 


C. H. Denney, Esq., County Attorney of Jefferson County, Fair- 
bury, Neb. 


Dear Sir: We have your letter of the 9th instant requesting 
the opinion of this department as to whether section 34 of the 
revenue law or section 13, chapter 80, Compiled Statutes, 
governs relative to the assessment of school lands under contract 
of sale. 


It is our opinion that whether the assessor follows the: 
provisions of section 34 of the revenue law or the pro- 
visions of section 13, chapter 80, the same result will be reached; 
but if there were any conflict between these two sections, sec- 
tion 34, being part of an act complete in itself and covering the 
entire subject of taxation, and being a later expression of the 
legislature on that subject, should be followed. 

Very respectfully, 
Norris Brown, Attorney General, 
; By W. T. Taompson, Deputy. 
April 11, 1906. 


TAXATION-——CorPORATIONS—ASSESSMENT. 


C. H. Denney, Esq., County Attorney of Jefferson County, Fair- 
bury, Neb. 


Dear Sir: In reply to your request for the opinion of this 
department as to the method of taxing an “ordinary corporation” 
not specifically classified under the law, you are respectfully 
advised as follows; 


Such corporations as are purely domestic and which are not 
covered by any specific provision of the revenue act designating 
any particular method with respect to their assessment should 
be assessed under the general provisions of the act; that is to 
say, all their property should be listed, including moneys, 
credits, and all other items of property owned by them on the 

6 
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first day of April. Section 68 of the revenue act providing the 
method of assessing certain corporations applies alone to the 
corporations therein described, and does not apply to the cor- 
porations which you describe. 
Very respectfully, 
Norris Browy, 
Attorney General. 

April 12, 1906, 


TaxaTioN—PersonaL PropertY—ASSESSMENT. 


A, M. Walters, E'sq., County Attorney of Webster County, Blue 
Hill, Neb. 


Dear Str: I have your favor submitting the following ques- 
tion: 

‘“Does the county assessor have the right, either by himself or deputy, 
to raise the assessed valuation of a man’s property after he has made a 


sworn schedule to the deputy assessor and prior to the sitting of the 
board of equalization?’’ 


The law is very clear and specific on the question sub- 
mitted. Section 28 of the revenue act provides for the listing 
of personal property. Section 29 provides where such property 
shall be listed. Section 113 provides that the value shall be: 
determined by the assessor. Nowhere in the law is the tax- 
payer given the right to fix the value of his property for assess- 
ment purposes. If such were the law, the assessment of the 
railroads, for instance, by the state board of equalization and 
assessment would be wholly void, because it was fixed by the 
state board at a sum almost double the value fixed by the rail- 
roads themselves. The same rule governs county and deputy 
assessors that governs the assessors of railroad property. If the 
deputy does fix the value of the property on the schedule, it 
does not bind the assessor; and if the deputy assessor accepts 
the value fixed by the taxpayer, his act does not bind the 
county assessor, for the section last referred to provides in 
express terms that “he (the county assessor) shall require of 
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deputy assessors that the assessment of property be uniform 
throughout the county, and that the property be assessed as 
directed by law; and to that end he shall be authorized to alter 
or change any assessments made by any deputy assessor so that 
the same shall conform to law.” The assessor, in all fairness, 
however, should notify the taxpayer of whatever increase he has 
made to the valuations returned by the deputy. If the act of 
the assessor in making the increase is wrongful, the-taxpayer 
has his remedy by appearing before the board of equalization. 
Very respectfully, 
Norris Browy, 


Attorney General. 
April 12, 1906. 


Scnoot District Fonps—Invesrment—Auvtuority or Boarp— 
PROCEDURE. 


Hon. J. L. McBrien, State Superintendent of Public Instruction, 
Lincoln. 


Dear Sir: This department is in receipt of your communi- 
cation of the 12th instant, requesting an opinion on the proposi- 
tions contained in a letter addressed to your department by 
Paul Buol, of Randolph, as follows: 


1. Whether section 26, subdivision 11, of the school laws of 1903, being 
section 17, chapter 93, Compiled Statutes 1905, is authority to the school 
board of an ordinary school district to direct the investment of the bond 
sinking fund of the school district, in the hands of the county treasurer, 
in the school warrants of such district. 

2. The manner of procedure under said section. 


In reply to your first question, you are advised it is the opin- 
ion of this department that this section furnishes authority for 
such investment, not exceeding 50 per cent. of such sinking 
fund, the title of the act in which said section appears being as 
follows: 

“An act to authorize the investment of sinking funds in the hands of the 
treasurer of any county in registered warrants issued by county, city, 
town, township or school authorities of such county under direction of the 


county board of supervisors or county commissioners, and to confer like 
authority on city and school district authorities.’’ 
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As to the second question, it is our opinion that the proper 
procedure would be the passage of a resolution by the school board 
authorizing and directing the county treasurer to use and appro- 
priate not exceeding 50 per cent. at any given time of such sink- 
ing fund in his hands in the purchase of outstanding warrants 
which have been presented to the treasurer of such school dis- 
trict and endorsed by such treasurer ‘‘Presented for payment 
and not paid for want of funds,” and duly registered by him in 
arecord kept for that purpose. (See secs. 14,15 and 16, ch. 
93, Compiled Statutes 1905.). The resolution should be made a 
matter of record by such school board and a duly certified copy 
thereof presented to the county treasurer. 

Very respectfully, : 
Norris Brown, Attorney General, 
April 13, 1906. By W. T. Tuompson, Deputy. 


County Funps—Derpostt—Inrerest. 


J.C. Dort, Esq., County Attorney of Pawnee County, Pawnee 
City, Neb. 


Dear Sir: I have your favor requesting an opinion on the 
following proposition: 

‘Where banks refuse to make application for the deposit of county 
funds and refuse to furnish bond for the security of deposits, but accept 
deposits of public funds from the county treasurer knowing the same tobe 


county funds, can a suit to recover the interest, computed at two per cent 
on daily balances, be maintained successfully against the banks?”’ 


Banks have no lawful way of procuring county funds for 
deposit except to become a depository, give a bond, and obey 
all other regulations of the statute on this subject. (Compiled 
Statutes, ch. 18, art. 3, secs. 18-20.) The banks’ possession of 
the money without complying with the statute is unlawful. Our 
supreme court once held that the county could not maintain an 
action against a bank for county moneys deposited therein in 
violation of law (State v. Keim, 8 Neb. 63), but this ruling of 
the supreme court has racantly been overruled and the present 
doctrine has been stated by the court as follows: 
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“When an officer charged with the collection and custody of public 
money unlawfully deposits the same in a bank for safe keeping, and the 
same is subject to the check or demand of such officer, the state, county or 
other municipal body for whom such officer acted may maintain an action 
in its own name to recover such deposit. State v. Keim, 8 Neb. 63, over- 
ruled.’’ (Farmers d& Merchants Banking Co. v. Red Cloud, 62 Neb. 442.) 

A bank receiving county funds for deposit knowing the char- 
acter of the funds and the duties of the county treasurer, becomes 
a trustee ex maleficio and is answerable accordingly. (Farmers 
& Merchants Banking Co. v. Red Cloud, 62 Neb. 442.) Under 
such circumstances the bank must not only account for the 
public funds, but is liable for interest. In holding a county clerk 
liable for interest on fees which he collected and failed to turn 
over to the county, the supreme court in Hazelet v. Holt County, 


51 Neb. 723, said: 


“The money here was composed of fees in excess of the amount which the 
clerk could legally retain, and which it was his duty, prescribed by law, 
to pay without demand into the treasury of the county. His retention of 
the money rendered him liable for it and interest on it.’’ 

The money received and retained by the banks, as described 
in your question, is county money. The county could not and 
does not authorize the unlawful deposit. The funds are there- 
fore illegally retained without the owner’s consent, and the 
statutory rate of interest under such circumstances is seven per 
cent per annum. (Compiled Statutes, ch. 44.) In my opinion, 
therefore, the county may maintain an action against the banks 
not only for the amount illegally deposited, but for interest at 
the rate of seven per cent. per annum for the entire time the 
funds were illegally retained. 

Very respectfully, 
Norris Brown, 
April 16,1906. Attorney General. 


Costs—MIsDEMEANORS—ALLOWANCE BY County Boarp—F rr ror 
Guarpina Prisoner. 


Lewis C. Paulson, Esq., County Attorney of Kearney County, 
Minden, Neb. 

Dear Str: We have your favor requesting an opinion as to 

whether or not under section 541 of the Criminal Code it is 
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discretionary with the county board to allow all or part of 
uncollectible bills for costs in prosecutions for misdemeanors, 
provided the bills are found to be lawful and just. 


It-is the opinion of this department that if the suits in ques- 
tion have been instituted with the consent of the county attorney, 
or, after having been brought, were approved by him in writ- 
ing, the county board are required to audit and allow all uncol- 
lectible claims for costs which may be “lawful and just.” We 
take this to.mean that where the statute has fixed the fee for 
any particular service and the board finds that such services 
have been performed, they shall audit the bill for the statutory 
fee, and in those cases where the fees are not fixed by statute 
it is discretionary with the board as to what sum is reasonable 
and just. 


You further inquire whether a fee of two dollars a day for 
guarding a prisoner is part of the defendant's costs, or whether 
it should be paid by the county under section 9031, Cobbey’s 
Annotated Statutes. Since by this section it is expressly pro- 
vided that for guarding a prisoner the sheriff or other officer is 
entitled to two dollars a day, when such guarding is necessary, 
to be paid by the county, we are of the opinion that the amend- 
ment to section 541 of the Criminal Code does not change this 
law, and that the former section governs. 

Very respectfully, 
Norris Brown, Attorney General, 
April 16, 1906. By W. T. Tuompson, Deputy. 


Taxation— Promissory Nore in Lirigation—AssessMENT—F al1- 
URE To List. 


R. C. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Sir: This department is in receipt of your letter of 
April 15, requesting advice on the following questions: 


Whether a promissory note in litigation is subject to assessment and 
taxation. 
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Whether a party owning or claiming to own such note is liable to 
criminal prosecution for failure to list the same with the assessor for 
taxation. 


__ 1. In answer ‘to the first question you are advised that a 
promissory note, whether in litigation or not, represents a class 
of property subject to be listed for assessment and taxation. 
The value of such a note is a question of fact for the assessor to 
determine. 


2. Whether a party would be liable to criminal prosecution 
for failure to list such a note for taxation with the assessor would 
depend upon the facts and circumstances of the particular case. 
If it was a matter of inadvertence or forgetfulness on the part 
of the owner of the note to list it for taxation, it would, as you 
know, be difficult, perhaps impossible, to successfully maintain 
a suit under. the criminal law against him, On the other hand, 
if it could be shown to have been intentionally and corruptly 
omitted from the list of his property returned to: the assessor, 
and it could be shown that the note had an actual value, then 
the omission to list it would fall within the provisions of the law 
making it an offense. These are matters for your consideration 
as prosecuting attorney. 

Very respectfully, 
Norris Brown, Attorney General, 
April 16, 1906. By W. T. Tuompson, Deputy. 


Boarps—Mtnority Cannot Exercise Powers UN Ess Stature 
AUTHORIZES. 


. Hon. J. L. McBrien, State Superintendent of Publie Instruction, 
Lineoln. 


Dear Sir: I have your favor as follows: 


‘‘At a recent meeting of the board of education of state normal schools 
five only of the seven members of the board were present. Ona certain 
question the president declared a motion carried, which on roll call re- 
ceived only three votes, with two votes recorded against the motion. As 
secretary I raised the point that it took the affirmative vote of four mem- 
bers of the board to carry any motion on roll call. The president over- 
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ruled my point of order and his final decision was that the motion carried. 
In absence of statutory authority can less than a majority of a public 
board act for the entire board? 


“In order that our board may do business in strict accordance with law 
I shall consider it a favor if you will give me your ruling on the question 
raised herein.’’ 


Ido not see any ground for controversy on the question pre- 
sented. The statute has committed to the board of education of 
the state normal schools power to transact business for the state. 
This power is not committed to individual members, but to the 
board. Before any legal action can be taken on public questions, 
each member must have notice of the meetings and an oppor- 
tunity to be present. Less than the entire membership can act 
only after this opportunity has been given. This is perfectly 
manifest from the following rule announced by the supreme 
court: 

‘““Where authority is conferred by law upon three or more persons to 
execute a public trust or agency and in the execution thereof all are 
assembled to deliberate, or had notice and opportunity to be present, the 


act of a majority is binding unless the statute expressly requires the con- 
current action of all.’’ (In Re State Treasurer's Settlement, 51 Neb. 116.) 


The question discussed in the case wherein the foregoing rule 
was announced was whether a less number than the entire 
membership could act for the board, and the court held that a 
majority could transact business only after the members had 
notice and an opportunity to be present. Unless the statute 
authorizes less than a majority to transact business, no such 
authority exists. Any other rule would permit a minority to 
usurp and exercise the powers which. belong only to the board 
as a whole. ‘ 


The rule is general that a majority of all the members of a 
public board is required to carry a motion or transact business, 
unless the statute provides otherwise. The law creating the 
board of education of the state’normal schools contains no pro- 
vision conferring upon less than a majority of the members 
power to transact business. No such authority exists, therefore, 
and the motion receiving three votes only failed to carry. The 
rule justifying this conclusion is so general that an extended 
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reference to the precedents is unnecessary (Petrie v. Doe, 30 
Miss. 698; Newcombe v, Cheesebrough, 33 Mich, 324; People v. 
Supervisors, 11 N, Y, 563; In Re State Treasurer’s Settlement, 51 
Neb. 116.) 
Very respectfully, 
Norris Brown, 


Attorney General. 
April 17, 1906. 


Boarps or Epucation—Vacancies-—How FIbuen. 


Hon. J. L. McBrien, State Superintendent of Public Instruction, 
Lincoln. 


Dear Sir: 1 have your favor calling my attention to an 
apparent conflict between section 3, subdivision 14, chapter 79, 
Compiled Statutes, relating to vacancies in the membership of 
boards of education, and section 5 of tle same subdivision, and 
asking for an opinion as to which provision is valid. 


By an amendment passed in 1905 the following provision was 
inserted in section 3: 

“Tn event of a vacancy among the members of said board of education, 
said vacancy shall be filled by nomination by the mayor and confirmation by 
the city cowncil, and such appointment shall continue for the unexpired 


term.’’ (Compiled Statutes 1905, ch. 79, sec. 3, sub. 14; Session Laws 
1905, -p. 572.) 


Section 5 contains the following provision: 

“In case any person elected shall fail so to do, his election shall be 
void, and the vacancy thereby occasioned shall be filled by the board, as 
hereinafter provided.”’ 


Tt will be observed that section 3 authorizes the mayor and 
city council to fill vacancies, while section 5 appears to confer 
such power on the board of education. I do not feel at liberty 
to hold either of these sections invalid, and it is the duty of 
public officers to construe different statutory provisions in such 
a way as to give effect to both, if possible. The provision 
quoted from section 5, applies alone to cases where a person 
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elected as a member of the board of education fails to qualify 
within the time required by law. The provision of section 3 
seems to apply to a vacancy occurring after qualification of the 
officer. 


The apparent conflict between the sections may be reconciled 
and both provisions enforced by holding that vacancies occur- 
ring through a person’s failure to qualify after election shall be 
filled by the board of education under section 5, and that vacan- 
cies occurring from other causes may be filled by the mayor and 
council under section 3. I know of no other way of enforcing 
the provisions of both sections, and am of the opinion that this 
construction should be adopted. This conclusion is not free 
from doubt, but I think it should be accepted unless the con- 
trary is announced by the courts. 

Very respectfully, 
Norris Brown, 
April 18, 1906. Attorney General, 


Taxation—Dorty or Rereree to List Monry. 


A. A. Bischof, Esq., County Attorney of Otoe County, Nebraska 
City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your communication of the 17th instant, requesting 
an opinion upon the following questions: 


Should money in the hands of a referee in a partition suit, and before 
confirmation of sale, be listed for taxation by the referee? x 

Should the gross amount received from the sale be listed, or simply 
the net proceeds after the payment of liens, court costs, and the like? 


1. It is our opinion that under the provisions of sections 28 
and 40 of chapter 77, article 1, Compiled Statutes 1905, it is the 
duty of the referee to list such money for taxation. 


2. It is his duty to list the entire amount in his hands on the 
first day of April. Very respectfully, 
Norris Brown, Attorney General, 
April 18, 1906. By W. T. Taompson, Deputy. 
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Port Tax—Jury Service—Mempers or Nepraska Nationa 
Guarp Exempt. 


W. F. Buck, Esq., County Attorney of Nuckolls County, Nelson, 
Neb. 


Dear Str: I have your favor requesting the opinion of this 
department on the meaning of section 68 of chapter 56, Com- 
piled Statutes 1905. 


The section is as follows: 


“The officers and enlisted men of the Nebraska National Guard shall 
be exempt from working on roads and highways, and from the payment 
of any poll tax levied for that purpose, and shall be exempt from sitting 
on any grand or petit jury within this state while an active member.”’ 


It seems to me there can be very little doubt, if any, about 
the meaning of the section quoted. The exemption provided in 
the section is for the benefit of citizens of our state who are 
officers or enlisted men of the Nebraska National Guard. It 
cannot be construed to extend the exemption to citizens who 
have in the past been officers or enlisted men of the Guard, and 


who are not now enlisted. Very respectfully, 
Norris Brown, 
April 19, 1906. Attorney General. 


RaitroaD Crosstnc—Norice—Damaces, 


J.C. Dort, Esq., County Attorney of Pawnee County, Pawnee 
City, Neb. 


Dear Sir: This department is in receipt of your letter of the 
16th instant, stating that some time ago your county board lo- 
cated a public road across the track and right of way of the “Bur- 
lington,” which railroad has been built since 1881; that in the 
locating of this road the usual notice as required by section 18 
of chapter 78,,Compiled Statutes, was published, and all pro- 
ceedings were regular, but that no personal notice was served 
upon the railroad company or its agent, and that a few weeks 
ago you prepared a notice and had the overseer of highways 
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serve the same upon the agent of the railroad company, request- 
ing the company to put ina suitable crossing and approaches 
for the use of the traveling public across its right of way, and 
that the company refused to comply with such order, urging’ as 
a reason that it did not receive any actual notice of the locating 
of the road, as provided by section 18, chapter 78, and has 
thereby been barred from the right to present claim for dam- 
ages. On this state of facts you request an opinion upon: the 
following propositions: 

Does a foreign corporation, such as a railroad, come within the pro- 
visions of section 18 requiring personal notice? 


Is a railroad company prevented from presenting and maintaining a 
claim for damages after the time has passed for presenting such claim in 
accordance with the terms of such published notice? 


Is a railroad entitled to damages for the appropriation of a part of 
its right of way for use as a public road? 


Can an action be maintained in the nature of mandamus to compel 
the railroad company to put in a crossing where such highway crosses its 
right of way? 

1. In the case of Pawnee County v. Storm, 34 Neb. 735, the 
supreme court held: 

“Under the statute the county board, upon giving public notice through 
the newspapers as required by law, and complying with the law in other 
respects, may locate a valid public road through the property of one or 


more of the land-owners, although he has no actual notice of the proceed- 
ings while they are pending.’’ 


We are disposed to hold on the first proposition that a rail-- 
road, although a foreign corporation, owning or operating a line 
of railroad through a county across the right of way of which a 
public highway is proposed to be established is entitled to the 
same notice under the provisions of section 18, above referred 
to, as is the owner or occupier of any other land over which a 
road is proposed to be established; but that the giving of such 
personal notice is not a condition precedent to the conferring of 
jurisdiction upon the county board to lawfully establish such 
proposed road. If the other jurisdictional steps have been 
taken and notice by publication given, the authority and juris- 
diction of the board to establish a public highway is’ com- 
plete. 
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2. On the second proposition, it is the opinion of this depart- 
ment that the failure to give such personal notice does not pre- 
vent the railroad company from recovering compensation, pro- 
viding the railroad company within a reasonable time after it 
has such actual notice of the appropriation of its property for a 
public highway presents its claim therefor. 


“Notice in a newspaper is constructive only, and while it is sufficient to 
give the county board jurisdiction, it cannot deprive the land-owner 
whose property has been taken and who had no actual notice of the pro- 
ceedings to locate the road until after the time advertised for filing claims 
for damages had expired from recovering compensation within a reason- 
able time after he has such actual notice of the actual appropriation of 
the property.’? (Pawnee County v. Storm, 34 Neb. 736.) 


3. It is further the opinion of this department that a railroad 
company is entitled to recover damages for land taken or appro- 
priated from its right of way for a public road. In the case of 
Missouri Pacifie R. Co. v. Cass County, No. 14,240, opinion filed 
April 18, 1906, the supreme court of this state held: 


‘Compensatory damages should be allowed for the land taken from the 
right of way for a public road. 

‘“‘Where in making the proper approaches to the railroad track it is 
necessary to grade through all, or nearly all, the width of the right of way 
on either side of the track, the railroad company should be allowed such 
sum for damages as the county would have been compelled to expend in 
grading the public road had the railroad never been built. 


4. As to the fourth proposition, section 110 of chapter 78, 
Compiled Statutes, provides as follows: 


‘Any railroad corporation, canal company, mill owner, or any person 
or persons who now own, or who may hereafter own or operate, any rail- 
road, canal, or ditch that crosses any public or private road shall make 
and keep in good repair good and sufficient crossings on all such roads, 
including all the grading, bridges, ditches, and culverts that may be nec- 
essary, within their right of way.’ 


The case of State ex. rel. Lancaster County v. Chicago B. & Y. 
Ry. Co., 29 Neb. 412, was an application for mandamus to com- 
pel the respondent to construct a crossing where its railroad 
crossed a public highway. In discussing the force and effect of 
the statute above quoted, the court held: 
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‘‘Under that act it is the duty of a railroad company to make and keep 
in repair suitable crossings with approaches, notwithstanding the high- 
way was laid out after the railroad was built. The public authorities are 
required to build that part of the highway within the right of way which 
they would have been required to make had the railroad not been con- 
structed.’’ 


Within the limitations indicated in the cases above cited, the 
duty of a railroad company to construct and keep in good repair 
crossings over its right of way is imperative, and in our opinion 
may be enforced by proceedings in mandamus. 

Very respectfully, 
Norris Brown, Attorney General, 
April 19, 1906. By W. T. Toompson, Deputy. 


Pusiic Roap—EstaBLIsHMENT. 


A. P. Johnson, Esq., County Attorney of Custer County, Broken 
Bow, Neb. 


Dear Str: This department has received your recent favor 
in which you cite the provisions of sections 4 to 15, inclusive, 
of chapter 78, Compiled Statutes 1905, and request the opinion 
of this department on the following propositions: 


1. Whether the county board shall act upon each petition filed for the 
establishment or alteration of a public road in the matter of the appoint- 
ment of one or more of its members as a committee to examine into the 
expediency of such proposed road or alteration, or whether it is legal for 
the board of supervisors to make a blanket appointment in advance 
whereby each supervisor is made a commissioner to examine into the 
expediency of proposed roads within his district. 


2. Where the commissioner so appointed reports favorably as to a por- 
tion and unfavorably as to the remainder of a proposed road, how much 
of the proposed road it will be necessary to include in the notice to be 
served on the owner oroccupier of the land lying in the proposed highway 
or abutting thereon? 


On the first question it is the opinion of this department that 
a petition such as is required by the provisions of section 4 is 
necessary to be signed and presented to the county board before 
it has jurisdiction to take any action whatever in ‘elation 
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thereto. Since it is necessary that the petition be filed before 
the board has jurisdiction in the premises, the appointment of a 
committee before the filing of each petition would be without 
authority. 


In regard to the second question, it is our opinion that the 
notice to property owners should include such portion only of 
the proposed road as is recommended in the commissioner’s 
report (section 18, chapter 78). 

Very respectfully, 
Norris Brown, Attorney General, 
April 23, 1906. By W. T. Tuompson, Deputy. 


Norary Pusitic—Commission—Expiration. 
Hon. A. Galusha, Seeretary of State, Lineoln. 


Dear Str: This department is in receipt of your communi- 
cation of this date submitting the following question and 
requesting an opinion thereon: 


“Tf a person is commissioned a notary public on March 20, 1906, will 
his term of office expire on March 20, 1912, or will it expire on March 19, 
1912?”” 


Neither the statutes of this state nor the decisions of the 
supreme court furnish authority or the law for the computation 
of time to be made from an act performed. The statutes and 
the decisions for the most part have reference to the computa- 
tion of time within which an act may be performed. It becomes 
necessary, therefore, to look elsewhere for guidance in this 
matter. 


The authorities are not harmonious. The best authorities, 
and the weight of authority, however, seem to lay down the fol- 
lowing rule: Where a computation of time is to be made from 
the time an act is done, the day on which the act is done is to 
be included and not excluded. (Arnold v, United States, 13 U. 
8. 103; Taylor v. Brown, 147 U.S. 640.) 
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There can be no doubt that if a notarial commission was 
granted on March 20, 1906, and the notary caused his commis- 
sion to be filed, bond approved and recorded in the office of the 
county clerk, and took the oath of office on that date, he would 
be authorized to take acknowledgments of deeds and perform 
other services and functions as notary public on that day. | If 
on the corresponding day of March, 1912, he should perform 
similar services, it is clear tomy mind he would be exceeding 
the six years for which he had been commissioned. 


We are therefore of opinion that his term of office commenced 
immediately upon the issuance of the commission, and that it 
would expire at midnight of March 19, 1912. 

Very respectfully, 
Norris Brown, Attorney General, 
April 24, 1906. By W. T. Tuompson, Deputy. 


Orricer—Sourety Boxp--Premium. 


J. A. Van Wagenen, Esq., County Attorney of Pierce County, 
Pierce, Neb. 


Dear Str: We have your favor submitting to this depart- 
ment the following proposition, and requesting an opinion 
thereon: 


‘Ts a person who was elected to a county office at the general election 
in 1901, taking his seat the following January at the time for new officials 
to be seated, and voluntarily furnishing a surety company bond for his 
full term of two years, for which he paid the premium, entitled to have the 
county reimburse him for the premium paid on said bond after his term 
of office has expired?”’ 


It is the opinion of this department that the county is not 
liable for premiums paid by a county officer to a surety company 
as surety on his official bond for the two years next succeeding 
January 1, 1902. 

Very respectfully, 
‘ Norris Browy, Attorney General, 
April 30, 1906. By W, T. Tuompsox, Deputy. 
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ProsecuTions—IN FoRMATION—GRAND JURY. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Sir: We have your favor stating that a grand jury 
has been summoned in your county to appear at the next term 
of the district court; that prior thereto several parties were 
bound over to that term on the charges of burglary and keeping 
liquor for sale without a license. You request an opinion as to 
whether or not it will be necessary to have the defendants in 
the respective cases indicted by the grand jury before they can 
be put upon trial in the district court, or whether an information 
may be filed, notwithstanding the grand jury is in session, and 
trial had thereon. 


By section 584 of the Criminal Code it is provided that no 
grand jury shall be drawn or summoned unless the judge there- 
of shall so direct in writing. Section 193 of the Criminal Code 
declares that before the first day of each term of court in which 
the grand jury shall be summoned to appear, the clerk shall 
make out two lists on which he shall enter the names of all 
persons who appear by the returns of magistrates to have been 
either committed or bailed’for an offense during the vacation of 
such court. One of these lists shall be delivered by the judge 
to the foreman of the grand jury. This provision of the law 
would clearly appear to make it the duty of the grand jury to 
investigate the charges preferred against such persons who had 
been bound over. 


In the case of Richards v. State, 22.Neb. 147, it was held by the 
supreme court that an information cannot be made by the county 
attorney against one whose case has been examined by the 
grand jury who reported no cause of action. While it is not 
altogether clear that prosecutions may not be had upon infor- 
mation presented by the county attorney for offenses for which 
the party has had a preliminary examination and been bound 

7 
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over to the district court at a term of court where a grand jury 
has been empaneled, we are of opinion that the safer course to 
pursue is to present such cases to the grand jury for their in- 
vestigation. Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 7, 1906. 


Rearsters or Deeps. 


Jack Koenigstein, Esq., County Attorney of Madison County, 
Norfolk, Neb, 


Dear Sir: This department is in receipt of your letter of the 
1st instant requesting an opinion on the question as to whether 
or not the population of a county, for the purpose of determining 
whether it is entitled to a register of deeds, is to be ascertained 
solely by the state or the national census. 

It is our opinion that the statutory method is exclusive in 
ascertaining the population of the county for the purpose desig- 
nated. This we take to be the logic of the holdings of our 
supreme court in the cases of State v. Lewis, 38 Neb. 191, and 
Kokes v, State, 55 Neb. 697. 

Very respectfully, 
Norris Brown, Attorney General, 
, By W. T. Tuompson, Deputy. 
May 7, 1906. : 


Pesric Roap—Damaces. 


J. Koenigstein, Esq., County Attorney of Madison County, Nor- 
folk, Neb. ; 


Dear Sir: We have your favor submitting the following’ 
proposition and requesting an opinion thereon: 


“Is the county board authorized to allow a warrant for the payment of 
damages for the location of a new road in excess of 85 per cent of the 
levy for the current year of the road district in which the road is located?”’ 


OPINIONS 99 


In the case of Ackerman v. Thummel, 40 Neb. 95, it was held 
that damages to the owners of land assessed in establishing 
public roads could not lawfully be paid out of the general fund 
of the county, but should be paid out of the road fund belong- 
ing to the road district in which the land was taken. In the 
case of Palmer v. Vance, 44 Neb. 348, it was held that such 
damages could not be paid out of the county road fund, but 
must be paid out of, moneys in the road fund of the district in 
which the land was taken. Since these opinions were rendered 
the legislature of 1901 passed an act which now constitutes sec- 
tion 38a of chapter 78, Compiled Staiutes 1905, as follows: 

“All damages caused by the laying out, altering, opening or discon- 


tinuing any county road may be paid by warrant on the general fund of 
the county in which such road is located.”’ 


It is the opinion of this department that this enactment 
destroyed the effect of the opinions rendered by the supreme 
court in the cases cited, and authorizes the allowance of claims 
for such damages to be paid out of the general fund, provided 
such fund has not been reduced by warrants already drawn 
thereon beyond the legal limit. 

Very respectfully, 
Norris Brown, Attorney General, 
By W, T. Tompson, Deputy, 
May 7, 1906. 


Scoavencer Law—Dooxer Fre. 
Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lineoln. 


Dear Sir: We. have your favor submitting the following 
propositions and requesting opinions thereon: 


1. Shall what is known in the scavenger law as a docket fee be ac- 
counted for as county treasurer’s fees and taken into account as fees of 
the office? 

Section 11 of the scavenger law of 1903 provides that after 
the filing of petition ard at any time prior to the entry of decree 
the owner or any person interested in the land sold may pay the 


100 REPORT OF THE ATTORNEY GENERAL 


county treasurer the amount of all taxes and assessments delin- 
quent against the property, as shown by the petition, with in- 
terest to the date of payment, together with a docket fee of fifty 
cents on each parcel of land or lot. The section further pro- 
vides that the decree, if one is entered, shall be for the full 
amount of taxes and assessments with interest to the first day of 
October of the current year, “together with a docket fee of one 
dollar for each description.” Subdivision 3, section 12, of the 
same act provides: 


“‘The county treasurer shall receive the sum of fifty cents. for each cer- 
tificate of tax sale issued by him, also twenty-five cents for each redemp- 
tion certificate and one dollar for each tax deed issued by him, and no 
other fee for performing the duties required of him under this act.’’ 


These appear to be the only provisions in the scavenger law 
relative to a docket fee or fees of the office of county treasurer 
for any service performed under said act. There appears, there- 
fore, to be little if any room for construction. The foregoing is 
an express limitation upon the fees of the treasurer under the 
act. A docket fee is not one of his oflice fees. 


2. When the county buys property at scavenger or other sales and no 
tax receipts are written for the same, has the treasurer a right to account 
for the docket fees and tax sale fees and require the county to pay the 
same by warrant? 


It is our opinion that the treasurer must account for any 
docket fees and tax sale fees which he is authorized to collect 
and does collect under the scavenger or other law, but that only 
such fees as are allowed by. statute as compensation to the 
treasurer for his official services, and to his authorized deputies, 
to the limit fixed by law, may be applied by him for that pur- 
pose, and that such fees for services performed by the treasurer 
but not actually paid or collected by him constitute no claim in 
favor of the treasurer and against the county which the county 
board is authorized to pay by warrant on the funds of the county. 


3. Is there a limit to the number of assistants which may be employed 
at a salary of seven hundred dollars each in a two thousand dollar office, 
providing the fees of the office are sufficient to pay the same? 
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It is our opinion that under the provisions of section 42, 
chapter 28, Compiled Statutes 1905, the only limit to the num- 
ber of assistants a county treasurer may have is such as may be 
fixed by the county board and the ability of the county treasurer 
to pay the same from the fees of his office—the county board 
having the right to prescribe the number of deputies or assist- 
ants, the time for which they shall be employed, and the com- 
pensation they shall receive. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 12, 1906. 


Hosprirats For INsAne—ComPLaints—JURISDICTION OF GOVERNOR. 
Hon. John H, Mickey, Governor of Nebraska, Lincoln. 


Dear Sir: This department has the honor to acknowledge 
receipt of your communication of this date submitting the fol- 
lowing proposition and requesting an opinion thereon: 


Is the governor clothed with original jurisdiction to conduct an inquiry 
into complaints made against the superintendent and assistant physician 
of the insane hospital at Norfolk for malfeasance in office, or is such 
jurisdiction conferred upon the board of public lands and buildings? 


Chapter 55, Session Laws of 1885, section 3, provides: 


“‘Said institution (the Norfolk asylum) shall be under the charge of the 
board of public lands and buildings, and the governor shall appoint for 
said hospital such officers as are required in the hospital for the insane.”’ 


Section 11, chapter 40, Compiled Statutes of 1905, creating 
the hospital for the insane at Lincoln, provides as follows: 


“The superintendent of said institution shall be a physician of acknow- 
leged skill and ability in his profession. He shall be the chief executive 
officer of the hospital and shall hold his office for the term of six years 
unless sooner removed by the governor for malfeasance ‘in office or other 
good and sufficient cause.’’ 


By chapter 83, article 7, section 7, Compiled Statutes for 
1905, it is further provided: 
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“It shall be the duty of the board (of public lands and buildings) to 
take cognizance of all charges or complaints made against said public 
officers and at a regular meeting to give an impartial hearing to such 
charges and the defense against them, if any, and report the charges, evi- 
dence, and their conclusions in the matter to the governor within six days 
after the determination of such investigation.’’ 


Tn the case of State v. Hay, 45 Neb. 321, it was held by the 
supreme court that with reference to charges against the super- 
intendent of the insane hospital at Lincoln, the governor had jur- 
isdiction to make inquiry into charges and complaints against 
such superintendent and to make an order removing the incum- 
bent from office. In the case cited it was the contention of the 
superintendent sought to be removed that the governor had no 
jurisdiction to make inquiry into said charges, but that the 
board of public lands and buildings. was alone clothed with that 
authority by virtue of section 7, article 7, chapter 83 above 
cited, which, it was further contended, repealed by implication 
the power conferred upon the governor by section 11, chapter 
40, Compiled Statutes. This contention was not sustained by 
the court, it being held that the provisions of section 11 of 
chapter 40 were not repealed by the provisions of section 7, 
article 7, chapter 83, and that by reason of the language found 
in section 11, chapter 40, giving to the governor express 
authority to remove for malfeasance in office, he might investi- 
gate in the first instance charges preferred against the superin- 
tendent of the Lincoln asylum. 

It will be seen that there is nothing contained in section 3, 
chapter 55, Session Laws of 1885, creating the Norfolk asylum, 
giving to the governor specific authority to remove for mal- 
feasance in office or to investigate charges in that behalf, such 
as is found in the act creating the Lincoln asylum. 

It has been repeatedly held that the ultimate power of re- 
moval is vested in the governor and not in the board of public 
lands and buildings. In In Re Board of Public Lands and 
Buildings, 18 Neb. 340, the court said: 


“The act defining the powers and the duties of the board of public lands 
and buildings does not confer upon the board the authority to appoint 
and remove officers of state institutions over which they have supervision. 
Such appointments are to be made by the governor.’’ 
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The supreme court, construing the meaning of the provisions 
of section 7, article 7, chapter 83, pertaining to the duties of 
the board of public lands and buildings to investigate com- 
plaints against officers for malfeasance in office, and to report 
the evidence and their conclusions in the matter to the 


governor, said: 


“The object of this report evidently is to apprise the governor of the 
matter of the charges, the opinion of the board us to their truth or falsity 
and to enable him to review the evidence and determine whether the con- 
clusion of the board is justified or sustained by the evidence. If the 
board could remove an officer, why should this report be required? Why 
bring to the attention of the governor charges if the board could act up- 
on them and remove an officer? This provision repels the implication of 
any such authority in the board.’ (In Re Board of Publie Lands and 
Buildings, 18 Neb. 340.) 


In State v, Board of Public Lands and Buildings, 7 Neb. 42, 
the supreme court, in construing the powers of the board of 
public lands and buildings, in that behalf, said: 


“They possess no authority to appoint or remove the physician of the 
penitentiary, such power being vested in the governor.”’ 


In the case of State v. Bacon, 6 Neb. 286, the court said: 


“The state board of public lands and buildings have not, under the 
provision of the constitution or of the act of February 13, 1877, authority 
to appoint and remove officers of the state institutions.”’ 


From examination of the several statutory provisions relative 
to the insane hospital at Norfolk, the general authority con- 
ferred upon the board of. public lands and buildings found in 
article 7, chapter 83, Compiled Statutes, and the decisions of 
the supreme court, we are of opinion that the original jurisdic- 
tion to investigate complaints against the superintendent and 
the assistant physician of the Norfolk asylum is vested in the 
board of public lands and buildings; that after having made 
such inquiry it is the duty of the board to report the charges, 
the evidence, and its conclusion to the governor within six days 
thereafter, to the end that he may review the evidence and 
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determine whether the conclusion of the board is justified or 
sustained by such evidence, the power of removal being vested 
solely in the governor. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompsoy, Deputy. 
May 15, 1906. 


County ComMissionErs—CoMPENSATION—MILEAGE. 


W. I. Allen, Hsq., County Attorney of Colfax County, Schuyler, 
Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 21st instant requesting a construc- 
tion of section 2, chapter 42, Session Laws 1903, and Chapter 
71, Session Laws 1905. You submit the following questions 
and request opinions thereon: 


1. Ina county not under township organization, having a population 
of more than ten thousand and less than twenty thousand, the county 
commissioners hold a session extending over several days. The law pro- 
vides that each commissioner shall be entitled to a per diem of three 
dollars, and five cents per mile mileage. Is a commissioner entitled to 
but one mileage, or is he entitled to a mileage for each day's session in 
going to and returning from such session? 


It is our opinion that each commissioner is entitled to but one 
mileage for each particular session of the board, whether it be 
of one or of several days duration. In other words, the com- 
missioner would stand in practically the same attitude with 
reference to his mileage as would a juror summoned to attend a 
session of the district court. We know of no holding that a 
juror is entitled to a mileage fee for each day’s attendance upon. 
the district court in obedience to summons asa juror. We 
think he is entitled to but one mileage in going to and re- 
turning from court. A commissioner is likewise entitled to but 
one mileage. 


2. Under existing laws, what is the maximum amount allowed a county 
commissioner under such a population, per year, and does the maximum 
amount allowed include mileage? 
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Section 22, chapter 28, Compiled Statutes 1905, provides: 


“County commissioners shall each be allowed for the time they shall be 
necessarily employed in the duties of that office the sum of three dollars 
($3) per day, and five (5) cents per mile, to be paid out of the general 
county fund.’’ 


It will be seen from the foregoing excerpt that the per diem 
and mileage constitute the compensation. This section of the 
law further provides that a county commissioner shall not 
receive in the aggregate for his compensation in a county hav- 
ing over ten thousand inhabitants and less than twenty thousand 
inhabitants more than five hundred dollars per annum. It is 
our opinion, therefore, that five hundred dollars per annum is 
the limit of the compensation, and that this compensation 
includes the mileage and the per diem. 

. Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 22, 1906. 


Tax Sare—InTEREST—REDEMPTION. 


L. H. Cheney, Hsq., County Attorney of Frontier County, Stock- 
ville, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 22nd instant wherein you submit 
the following questions and request opinions thereon: 


1. What rate of interest should a tax sale certificate which was issued 
in 1903 prior to September Ist draw after two years from date of issuance? 


Under section 119, chapter 77, article 1, of the old revenue 
law the occupant of any land sold for taxes or any person hav- 
ing a lien or interest therein might redeem same at any time 
within two years after date of such sale by paying the county 
treasurer for the use of such purchaser, his heirs or assigns, the 
sum named in his certificate with interest thereon at the rate of 
20 per cent per annum from the date of purchase, together with 
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all other taxes subsequently paid whether for any year or years 
previous or subsequent to such sale and interest thereon at the 
same rate from the date of such payment. Section 212 of the 
revenue law of 1903 contains substantially the same provisions 
as the section above quoted, with the exception that the interest 
or penalty which the holder of such tax sale certificate is 
entitled to receive in case of redemption is 15 per cent instead 
of 20 per cent. 


_ It will-be seen from the foregoing that the right of redemp- 
tion accorded to the oné having an interest in the real estate 
sought to be redeemed from tax sale prescribes the terms of 
redemption. It is the opinion of this department that any tax 
sale certificate issued by the county treasurer after the expira- 
tion of two years from the date of such certificate draws interest 
at the rate of 10 per cent per annum, the same rate the county 
is entitled to receive on delinquent taxes. (Alexander v. Thacker, 
A438 Neb. 494; Osgood v. Grant, 44 Neb. 350; Alling v. Nelson, 55 
Neb. 161.) 


2. What rate of interest should subsequent taxes paid in 1904 under a 
certificate issued as above draw from the date of payment until two years 
from date of said certificate? 


As before suggested, the right of redemption is a right given 
to the property owner to redeem within two years from the date 
of the tax sale in accordance with the provisions of the constitu- 
tion, and the conditions of such redemption being. made less 
onerous to all persons seeking to redeem under the redemption 
law of 1903, it inures to the benefit of the party owning or 
having interest in the real estate, and that he may do so by pay- 
ing interest at the rate of 15 per cent on taxes subsequently 
paid, even though the party paying such subsequent taxes 
obtained his tax sale certificate before the law of 1903 took 
effect. 


3. What rate of interest should subsequent taxes draw after the expira- 
tion of two years from date of tax sale certificate issued under the old 
revenue law? 
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It is our opinion that on subsequent taxes paid by the holder 
of a tax sale certificate the payor is entitled to collect 20 per 
cent interest up to September 1, 1903, and 15 per cent there- 
after until the expiration of two years from the date of his tax 
sale certificate, and thereafter 10 per cent. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 26, 1906. 


T 


xaTion—Live Srock—Ptace or AssEssMENT. 
W. I. Allen, Esq., County Attorney of Colfax County, Schuyler, 
Neb. 


Dear Sir: We have your favor requesting an opinion upon 
certain propositions. 


The first concerns the proper place of listing for assessment 
live stock kept alternately in Platte and Colfax counties by a man 
who owns land on both sides of the county line but whose resi- 
dence is wholly in Colfax county. 


It seems to be the intent and meaning of the revenue law that 
personal property of a transitory nature is generally to be 
assessed where the owner resides. This is evidenced by section 
29 of the revenue law which provides: 


“Personal property, except such as is required in this chapter to be 
listed and assessed otherwise, shall be listed and assessed in the county, 
precinct, township, city, village and school district where the owner 
resides, except that property having a local situs, like grain elevators, 
lumber yards, or any established business, shall be listed and assessed 
at the place of such situs.” 


This is further evidenced by the following provision of sec- 
tion 41: 


“The owner of personal property removing from one county, town, city, 
village or district to another between the first day of April and the first 
day of June shall be assessed in the one in which he is first called upon by 
the assessor.”’ 
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Unless, therefore, the live stock in question comes within the 
provisions of sections 30 and 31 of the revenue law, we are of 
opinion that its proper jurisdiction for assessment for taxation is 
the residence of the owner in Colfax county, and since from the 
statement of facts contained in your letter it appears the case 
does not fall within the provisions of sections 30 and 31, the 
only proper place to assess this property is in Colfax county. 

Your second proposition is: 


“G. of Platte county owns cattle which were in Platte county on April 1, 
but on or about May 1, he transferred the cattle to a pasture owned by him 
in Colfax county. The deputy assessor of the precinct in which the cattle 
were located on April 1 has made no assessment of them. Has the assessor 
of Colfax county the right and is it his duty tomake such assessment?”’ 


The simple removal of the property from one to the other county 
would not, in our opinion, be a controlling feature in determin- 
ing its jurisdiction for assessment purposes, and as suggested in 
the answer to the first proposition herein, unless the owner in 
Platte county has himself changed his residence to Colfax 
county, the proper place for the assessment of these cattle would 
be at the farm to which they belong in Platte county; where the 
owner resides. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 29, 1906. 


TaxaTion—Exemprions—County AGricuLturAL Soctrery. 


' J.C. Dort, Esq., County Attorney of Pawnee County, Pawnee 
City, Neb. 


Dear Sir: We have your letter of the 12th instant, submitting 
the following propositions and requesting the opinions of this 
department thereon: 


1. Is money loaned by a trustee of the Women’s Christian Temperance 
Union for the use and benefit of the organization in the future erection of 
a building for the association subject to taxation? 
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We know of no law which makes the property of the Women’s 
Christian ‘Temperance Union exempt from taxation. Unless 
such property falls within the exemptions of the constitution 
and the revenue law of this state, which declares that property 
used exclusively for charitable, religious and educational pur- 
poses shall be exempt from taxation, such property should be 
assessed. : : 


2. Are funds loaned out by trustees of the Odd Fellows for the care 
of widows and orphans of deceased members subject to taxation? 


If these funds are the funds of the local organization and are 
to be used exclusively for charitable purposes, and not to meet 
contract liabilities, they are exempt from taxation, in our opin- 
ion, under the revenue law. 


3. Whether in determining the population of the county for the purpose 
of enabling the county board to ascertain the amount it may appropriate 
for the use of the county agricultural society, on the basis of three cents 
for each inhabitant, the last vote taken for congressman shall be used as 
the basis of population? 


In our opinion the county board in disbursing the amount to 
which the agricultural society is entitled can find in the statute 
no authority to disregard the last vote for member of congress, 
although such vote was cast at a special election. 

Very respectfully, 
Norris Brown, Attorney General, 
June 15, 1906. By W. T. Tuompson, Deputy. 


Taxation — Levy. 


Ray M. Harris, Esq., County Attorney of Butler County, David 
City, Neb. 


Dear Str: This department is in receipt of your letter of the 
14th instant, requesting an opinion on the following question: 


“Shall the county board of supervisors or the county board of equal- 
ization make the levy of taxes for the current year?’’ 
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You direct attention to section 136, article 1, chapter 77, and 
section 25, article 1, chapter 18, Compiled Statutes. You are 
advised that the former section in express terms makes it the 
duty of the county board of equalization to levy the taxes for 
the current year. The latter section is what iscommonly known 
as the county appropriation section, under which it is made the 
duty of the county board, in the month of January, to estimate 
the amount of money needed for the several purposes therein 
enumerated. The estimate so fixed at that time is a limitation 
upon. the power of the county board of equalization in making its 
levies for that year: Very respectfully, 

Norris Brown, Attorney General, 
By W. 'T. Tuompsoy, Deputy. 
June 15, 1906. 


TaxaTion—aAssessMENT—Power oF County Boarp, 


J. J. McAllister, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 18th instant, submitting the follow- 
ing question and requesting an opinion thereon: 


“Can the county board of equalization of Dakota county at this their 
annual meeting lower the assessment of Hubbard precinct as to its real 
property?”’ 


The law as it existed prior to the amendment of the twenty- 
ninth session of the legislature vested no authority in the county 
board of equalization to interfere in any manner with the 
assessed valuation of real estate except in those years in which 
the assessment was made. The legislature at the session above 
mentioned amended section 121 of the revenue law by adding 
to subdivision 2 of said section the following: 
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“But in cases of evident error of assessment or of apparent gross in- 
justice in overvaluation or undervaluation of real property, the county 
board of equalization may at any of its annual meetings consider and cor- 
rect the same by raising, after due notice has been given to the interested 
party or parties, or by lowering the assessed valuation of such real prop- 
erty ; and in cases where farm lands or real property consisting of city, 
town or village blocks or lots have been assessed as entities, and, after 
time of such assessment part or parts of such entities have been trans- 
ferred by the owner or owners thereof to another party or to other par- 
ties by sale or otherwise, then the county board may at such annual 
meeting as a board of equalization apportion the just and equitable pro- 
portion of the assessed valuation of such entities to the various parcels 
of land into which such entities have by transfer of the title been divided, 
upon notice given to parties to such transfer.’’ 


This constitutes the only change made in this section of the 
revenue law, and it will be seen that both the original section 
and the amended section deal exclusively with the power to 
raise or lower the valuation fixed by the assessor on individual 
tracts and lots, and has no reference whatever to the right to 
raise or lower generally the real-estate value of townships, pre- 
cincts or districts. Such authority is conferred by subdivision 
3 of said section and confined to thé years in which the assess- 
ment is made, which section was left unchanged by the legisla- 
ture. 


In our opinion the county board of equalization has no right 
to deal with the valuation fixed upon the real estate of any 
township; precinct or district as an entirety except in those years 
when the real estate of the county is assessed. Where advan- 
tage is sought to be taken of the amendment to subdivision 2 of 
section 121, it is our opinion that the individual owner must 
make it appear to the county board of equalization that the 
assessment of his real estate “is an evident error” or “an appar- 
ent gross injustice” before the county board would be author- 
ized to take any action or make any reduction. 


From the conclusion above reached we deem it unnecessary. 
to answer the other questions contained in your letter. 
Very respectfully, 
Norris Browy, Attorney General, 
June 19, 1906. By W. T. Tuompson, Deputy. 
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Taxation— Exe prions—ASSESSMENT. 


W. E. Whitcomb, Esq., County Attorney of Thurston County, 
Pender, Neb. 


Dear Sir: I have your favor stating that a tract of land in 
your county was deeded by Indian heirs to one Turner, August 
4, 1903, and deed approved by the Secretary of the Interior, 
April 20, 1904; that the land was thereafter sold by Turner to 
one Nye; May 1, 1906, whereupon all the deeds to the land were 
recorded; that the land was not known to be subject to taxation 
by the assessors, and was not listed or taxed for the years 1904, 

1905 and 1906, and that the county board of equalization holds 
they cannot now assess the land for these years on account of 
the transfer to Nye and the provisions of section 118 of the 
revenue law of 1903. You request an opinion as to whether or 
not this land may be added to the assessment roll by the county 
clerk and a tax levied against it in accordance with the assess- 
ment that would have been charged against it had it been listed 
and assessed for said years. 


The provision of section 118 of the revenue law above referred 
to is as follows: 


‘*But no land shall be assessed under the provisions of this section 
where the same shall have changed ownership otherwise than by will, 
inheritance or gift.’’ 


As we understand the meaning of this provision of the law, it 
was the intention of the legislature to protect innocent, bona 
fide purchasers of real estate from the burdens of taxation which 
did not appear of record when the land was purchased. In our 
judgment, however, this would not interfere with the assessment 
of this real estate for the year 1906, because on May 1, 1906, no 
levy had been made against this property and the assessment of 
the property of the county was not completed and could not be 
until the action of the county board of equalization, the action 
of the state board of equalization and assessment, and the right 
had been exercised which is granted by the proviso found in 
section 132 of the act of 1903, as follows: 
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“Provided, however, that the county assessor or county clerk may, at 


any time, add to the tax rolls any property omitted therefrom for the cur- 
rent year.’’ 


In conclusion it is ouropinion there is ample authority for 
the assessment of this real estate for the year 1906, but that by 
reason of the provision of section 118 above quoted the county 
clerk is inhibited from extending the levies for 1904 and 1905 
against the land. 

Very respectfully, 
Norris Brown, Attorney General, 


By W. T. Taompson, Deputy. 
June 20, 1906, 


Taxation—County Boarp oF EQuaization. 


G. A. Eberly, Esq., County Attorney of Stanton County, Stanton, 
Neb. 


Dear Sir: Your favor of the 18th instant is received, calling 
for a construction of sections 10,405, 10,519, 10,520, 10,521 and 
10535, Cobbey’s Annotated Statutes 1903. Your question is 
substantially as follows: 


In the equalization of assessments and the levying of taxes, do the 
county clerk and the county assessor constitute part of the county board 
clothed with these duties? 


The headline “county board of equalization” found in the 
revenue act of 1903 was not interpolated into the statute by the 
compiler, but constitutes a part of the act as passed by the leg- 
islature. Section 120 of the act declares that “the county board, 
the county assessor, and the county clerk shall constitute the 
county board of equalization, and the county clerk shall be the 
clerk of said board.” Wherever the term “county board” 
appears under the headline above indicated, down to the in- 
cluding sections 126 and 136 of the act, we understand the same 
to be used as interchangeable with the title “county board of 
equalization,” defined in section 120. It is our opinion, there- 
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fore, that all the duties which are required to be performed under 
sections 120 to 126, inclusive, and section 136, of the revenue 
law of 1903 by the “board,” or “county board,” or “county 
board of equalization,” aré to be performed by the body com- 
posed of members of the county board of supervisors or the 
board of county commissioners, as the case may be, and the 
county assessor and the county clerk. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 
June 20, 1906. 


APPROPRIATIONS—KEARNEY NorMAL ScHOoL,. 
Hon. J. L. McBrien, Secretary Board of Education, Lincoln. 


Dear Str: This department has the honor to acknowledge 
receipt of your letter of June 18, submitting the following 
proposition: 


‘‘T am instructed by the board of education of state normal schools to 
ask you if the money refunded by Messrs. Knutzen .& Isdell (#5€0 esti- 
mated damages on the construction of new state normal school building 
at. Kearney) can be legally used by.the board of education for use at 
Kearney ws the board may direct.’’ 


It is the opinion of this department that if this money refunded 
was a part of the appropriation made for the construction of a 
normal school building at Kearney, it may legally be used by 
the board of education for the construction or betterment of said 
building, but may not be used for any other purpose. In other 
words, so long as the money is used for the purpose for which 
it was originally appropriated, it may be applied by your board, 
but not otherwise. 

Very respectfully, 
_ Norris Brow 


Attorney General, 
‘Trompson, Deputy. 


Tune 20, 1906. 
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Taxation—Scnroot Lanp Conrract—Personat. Property. 


W. I. Allen, Esq., County Attorney of Colfax County, Schuyler, | 
Neb. 


Dear Str: This department has the honor to acknowledge 
receipt of your favor of the 21st instant, in which you submit 
the following proposition: 


“June 24, 1890, certain school land in this county was sold under sale 
contract to one K., who assigned it to H. and B., June 2, 1892, and the 
latter assigned it to C., August 30, 1900. The two assignments :were not 
recorded in the county treasurer’s office until 1900, and the personal in- 
terest in the land was assessed to K, for the years 1892, 1893, 1894, 1895, 
1896 and 1899, and the taxes are still unpaid. As it has developed since 
the assignments were put on record, these taxes should have been assessed 
to H. and B. Can we hold these parties for the taxes now, or who should 
pay them??? 


We beg to call your attention to sections 12, 89, and 139, of 
article 1, chapter 77, Compiled Statutes 1899; also to the case 
of Reynolds v, Fisher, 43 Neb. 172, wherein the court held as 
follows: 


“The taxes assessed on personal property are not confined as a lien to 
the property upon which they are assessed, but are a lien upon all per- 
sonal property owned by the person assessed, during the existence of the 
taxes, from and after the delivery of the tax list to the county treasurer 
for collection.’ 


It is the opinion of this department that you must look first 
to the personal property owned by the person assessed from and 
after the delivery of the tax list to the’ county treasurer. If 
property of the party K., sufficient to pay the same cannot’ be 
found upon distress warrant issued, then the county board may 
authorize the bringing of a civil suit to collect the same against 
K., in accordance with the provisions of section 89, supra. You 
will observe that the saving clause in the revenué law of 1903 
reserves all rights for the collection of taxes under the old 
revenue law. : 

! Very respectfully, 
Norris Brown, Attorney General, 
June 23, 1906. By W. T. Tuompsox, Deputy. 
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Common CarrigER—ALLOTMENT oF Cars, 


C. A. Rawls, Hsq., County Attorney of Cass County, Plattsmouth, 
Neb. 


‘Dear Str: This department has the honor to acknowledge 
receipt of your favor of the 22nd inst., requesting our opinion 
on the following propositions: 


1. What constitutes ‘‘each offense’’ under 'section le of chapter 72, 
article 5, Compiled Statutes 1905? 


2. What is the nature of the action to be brought by the county attorney, 
civil or criminal? 


3. Is the act violated where three shippers having ordered cars the 
same day at the same station and the cars allotted to that station are in- 
sufficient to supply all, the railroad company, through its local agent, 
gives all the cars received at the station to two elevator men until their 
order is filled and then allots cars to the third shipper, which is an inde- 
pendent elevator company? 


It is the opinion of this department that “each offense” as 
used in the statute referred to means the failure of the common 
carrier to perform any of the acts required by this chapter on 
its part to be done and performed, and in the doing of those 
matters and things which under said chapter it is specifically 
enjoined from doing, and that each refusal to comply with each 
demand made as required by statute constitutes a separate and ° 
distinct offense, for which the penalty therein provided may be 
recovered. 


2. Itis our opinion that the action to be brought by the 
county attorney in the name of the state to recover the penalty 
should be a civil and not acriminal action. It is technically 
designated as a qui tam action. This view seems to receive 
support from the provisions of section 13 of the Civil Code, 
which provides: 


“Within one year an action] for libel, slander,? assault {and battery, 
malicious prosecution, or false imprisonment; an action upon a statute 
for a penalty or forfeiture, but where the statute giving such action pre- 
scribes a different limitation, the action may be brought within the period 
so limited.’’ ’ 


OPINIONS aliese 


See Hitchcock v. Munger, 15 N. H. 97; People v. Briggs, 47 
Hun. (N. Y.) 266; Indianapolis & St. Louis R. R. Co.’v. People, 
91 Ill. 452; Ency. P. & P. vol. 16, p. 232-3. 


3. It is our opinion, also, that the company, officer, and agent 
who wilfully do any of the acts stated in your third proposition 
are jointly and severally liable to prosecution for ‘the penalty 
imposed by section le of chapter 72, article 5, Compiled 
Statutes 1905. (Frost v. Rowse, 2 Me. 130.) On the question 
of the right to recover penalty, you will find quite a full discus- 
sion in the case of Omaha & R. V. R. Co. v. Hale, 45, Neb. 418; 
also vol. 16, Ency. P. & P. p. 232, et seq. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuomeson, Deputy. 


June 27, 1906. 


Taxatlon—PersonaL Properry—ListinG—PLace oF AssEss- 
MENT. 


W. I. Allen, Bsq., County Attorney of Colfax County, Schuyler, 
Neb. 


Dear Sir: I have your communication submitting the fol- 
lowing proposition and requesting an opinion thereon: 


“Prior to April 1, 1906, A loaned a sum of money for B, taking a note 
in the name of A secured by mortgage on real estate. Later A assigned 
the note and mortgage to B, but retained the note in his possession and 
under his control in Colfax county on April 1, 1906. Is the note subject 
to taxation in Colfax county?’’ 


Section 28 of article 1, chapter 77, Compiled Statutes 1905, 
provides that every person of full age and sound mind, being a 
resident of this state, shall list his or her moneys, credits, bonds, 
stocks, etc., and “shall also list all moneys and other personal 
property invested, loaned or otherwise controlled by him as the 
agent or attorney, or on account of any other person or persons,” 
etc., “whether in or out of the county.” Section 32 provides 
that the property of manufacturers and others in the hands of an 
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agent shal] be listed and assessed at the place where the busi- 
ness of such agent is carried on. Section 40 provides that per- 
sons required to list property on behalf of others shall list it in 
the same place in which they are required to list their own, but 
they shall list it separately from their own, specifying in each 
case the name of the person, company or corporation to whom 
it belongs. 


From these provisions of the law it is the opinion of this 
department that this note and mortgage is subject to assessment 
in the school district, township and county where the agent or 
person resided on the first day of April of the current year hav- 
ing the custody thereof, and should be listed by such agent or 
person where he would under the law be required to list his own 
notes and mortgages. 

Very respectfully, 
Norris Brown, Attorney General, 
By W, T, Tuompson, Deputy. 
June 28, 1906. 


CriminaL Prosecurions—ProceDURE—PLEA IN ABATEMENT. 


B. E. Hendricks, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: I have your communication relative to the merits 
of a plea in abatement to a prosecution in the district court 
based upon the fact that the justice of the peace before whom the 
preliminary examination was had failed to make any specific 
finding as to the commission of the offense charged or as to 
there being probable cause to believe the accused committed it. 


Under our statute, being section 2436, Cobbey’s Supplement 
1905, it is not required that a specific finding be made by the 
examining magistrate that the crime has been committed and 
there is probable cause to believe that the person charged com- 
mitted the offense. This question seems to have received some 
consideration by our supreme court in the case of Latimer v. 
State, 55 Neb. 609. The question involved in your case, how- 
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ever, is not directly decided, the decision in that case having 
turned on the question of the preliminary examination having 
been waived. I find, however, upon investigation that the 
Michigan statute is almost identical with our own relative to the 
duties of the magistrate in preliminary examinations, and the 
court of that state has held that a specific finding by the magis- 
trate is not necessary to be made. In Turner v. People, 33 Mich. 
363, it was held: 


“Under our statute it is not requisite that an examining magistrate 
should make and return or keep any record of a specific finding as to the 
commission of the offense charged, or as to there being probable cause to 
believe the accused committed it; but if he either let him to bail or commit 
him for want of bail or because the offense is not bailable by a justice, 
and certify and return all the examinations and recognizance, that is all _ 
the statutes contemplate as essential as the basis for filing an information.’’ 


It is our opinion that to hold this plea in abatement as good 
would do violence both to reason and authority, and that a 
demurrer thereto should be sustained. k 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
June 30, 1906. 


County AssEssors—CoMPENSATION. 


M. J. O'Connell, Esq., County Attorney of Sioux County, Har- 
rison, Neb: 


Dear Sir: Ihave your letter of the 28th ult., submitting the 
following question: : 


“Does section 10,421, Cobbey’s Supplement 1905, change the compensa- 
tion of county and deputy assessors who were elected prior to the enact- 
ment of said amendment.’’ 


It has been held repeatedly by this department that a person 
has no vested right in an office or to the compensation thereof 
fixed at the time of his election; but that such office, unless it 
be one provided for by the constitution, is subject to change, to 
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abolishment, or to a decrease or increase in the compensation. 
As stated in the case of State v. Meserve, 58 Neb. 451, “A public 
officer must perform every service required of him by law, and 
he must look to the statute for his compensation. If it provides 
none, then the services are gratuitous. A person accepting a 
public office takes it with its burdens, and whenever those be- 
come insufferably oppressive, he may resort to that excellent and 
adequate remedy which a wise legislative foresight has provided, 
viz., a letter of resignation addressed to the proper authority.” 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 

July 2, 1906. 


Costs—Wrtyess Frrs—MILEace. 


R. D. Druliner, E'sq., County Attorney of Dundy County, Benkel- 
man, Neb. : 


Dear Sir: You request the opinion of this department.on 
the following question: 


“Ts Dundy county liable to pay the costs for a non-resident witness in a 
criminal case in the district court where the witness was not subpoenaed 
but attended the trial to maintain a complaint against the defendant for 
obtaining money under false pretenses, the witness coming from another 
state on three different occasions?” 


If this is a case where the county is liable for witness fees 
generally for witnesses on behalf of the state, and the witness has 
attended in obedience to a request or demand by the county 
attorney, although no formal subpoena was issued for him, it is 
our opinion that the county is liable. In the case of Ried v. 
State, 19 Neb. 695, it was held: 


‘The fees of a witness from another state, coming into this state in 
obedience to a subpoena issued on behalf of the state in a prosecution for 
a felony, and where the testimony of such witness is material and neces- 
sary, are taxable to a defendant where the prosecution results in a con- 
viction of the defendant of the crime for the commission of which the 
prosecution was instituted.’’ 
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In Hutchings v. State, 8 Mo. 288, it was held: 

“‘Where a witness residing in another state is here compelled to enter 
his recognizance for his appearance as a witness before the courts of the 
state, he will be allowed mileage from his place of residence.’’ 


If the attendance of the witness was voluntary, it is our opin- 
ion that the county is not liable for his mileage. 
Very respectfully, 
Norris Brown, Attorney General, 
July 2, 1906. By W. T. Tuompson, Deputy. 


Boyps—Masority Vore—Norice —Execrion. 


P. E. Taylor, Esq., County Attorney of Burt County, 
Tekamah, Neb. 


Dear Sir: I have your letter of the 30th ult., submitting 
the following questions and requesting opinions thereon: 


1, Atan election for the purpose of voting on ‘the proposition to issue 
bonds of the county for the erection of a court house and jail, is a major- 
ity vote of the legal voters of the county voting’on such proposition suffi- 
cient to carry it, or is a two-thirds majority vote required? 


Since section 25 of article 1, chapter 18, Compiled Statutes 
1905, requiring only a majority of the legal voters of the county 
to carry such a proposition has been declared constitutional by 
the supréme court in the case of State v. Partridge, 29 Neb. 158, 
it is the opinion of this department that a majority vote is suffi- 
cient. 


2. Can the proposition for said bonds be voted on at the general elec- 
tion, or must it be voted on at a special election? 


Subdivision 2 of section 25, article 1, chapter 18, authorizes 
the vote to be taken on a proposition to issue county court 
house and jail bonds either at a general or a special election. 
Section 25a, to which you direct attention, deals with the ques- 
tion of the levy of an annual tax to create a special fund for the 
purpose of erecting a court house or other county buildings in 
excess of the limit otherwise fixed. The one section treats of 
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bonds; the other of special levies. The object of the act consti- 
tuting section 25a is declared by the title of the bill to be “An 
act to levy a tax to create a special fund for the purpose of erect- 
ing a court house and other public county buildings.” No 
conflict, therefore, exists between the two sections, in the judg- 
ment of this department. 


3. In giving newspaper notice of the calling of an election to vote court 
house bonds, and in submitting the proposition to the people, must the 
town and the particular block in the town be designated in the newspaper 
notice and in the proposition on the ballots? 


It is not clear to the mind of the writer what you refer to 
when you ask whether the town and the particular block in the 
town should be designated. If you mean whether it is neces- 
sary in the notice to designate the town and the particular 
block where the proposed buildings are to be erected, we would 
say that such designation is not necessary in the notice of elec- 
tion. In the case of Fenton v. Yule, 27 Neb. 768, it was held 
that the designation of the block or lot upon which it was pro- 
posed to erect the building had no place in the proposition. If 
it has no place in the proposition, it would have no place in the 
newspaper notice. It might be well, however, to designate both 
in the proposition and the notice the town, city or village where 
the proposed buildings are to be located. If you mean whether 
it is necessary to designate the town and the particular block in 
which the voting places are situated, we would suggest that it 
will be sufficient in the notice of election to designate the poll- 
ing places as being the regular voting places, if such is the fact, 
used at the general election. If the regular voting places are 
not to be used, then the particular place in each voting precinct 
where the vote is to be taken should be specified in the notice 
with such reasonable certainty as will enable the electors to Bre: 
sent themselves thereat for the purpose of voting. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
July 2, 1906. 
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A. M. Walters, Esq., County Attorney of Webster oe Red 
Cloud, Neb. 


Dear Sir: I have your letter of the 5th instant submitting 
the following question; and requesting an opinion thereon: 

ones section 241 of the Criminal Code cover a practice game of base- 
ball? 

Taking the case of State v. O’Rourk, 35 Neb. 614, as author- 
ity, we think no distinction can be made between a contest 
game of baseball and a practice game, and it is our opinion that 
the one offends as much against the provisions of the section 
referred to as the other, and that parties engaging therein are 
subject to prosecution. 

Very respectfully, 
Norris Brown, Attorney General, 
July 6, 1906. By W. T. Tuomeson, Deputy. 


County CLerk—Doties—List or TaxaBie Lanps. 


A. S. Moon, Esq., County Attorney of Loup County, Taylor, 
Nebraska. 


Dear Sir: I have your favor inquiring whether under sec- 
tion 10505, Cobbey’s Annotated Statutes for 1903, the county. 
clerk is required to make a list of taxable land before 1908. 

In reply I beg to advise you that under the section cited the 
county clerk is required to make “a list of the taxable lands and 
lots in his county” on or before the first day of April of each 
year in.which an assessment of real estate is to be made. The 
preceding section (10504) provides that “all real property in 
this state subject to taxation shall be assessed on the first day 
of April, 1904, and every four years thereafter, which assess- 
ment shall be used as a basis of valuation for taxation until the 
next quadrennial assessment, except as hereinafter provided.” 
These two sections make it clear that the county clerk is not 
required to make a complete list of taxable lands before 1908, 
in addition to the annual tax-list. 
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You also inquire whether the county clerk must make “a list 
of all lands each year that have become subject to taxation since 
the previous assessment.” 


The revenue law does not impose any such duty on the county 
clerk, and in my judgment he is not required to make such annual 
list. Under section 10508, Cobbey’s Annotated Statutes for 1903, 
each assessor when making his annual list of personal property 
is required to make also a list of “all real property that shall 
have become subject to taxation since the last previous listing 
of the property in the county.” From these lists of the assessors 
real estate not formerly assessed may be added from year to year, 
and from them the county clerk can make his annual tax-list 
show any changes in the amounts levied on real estate. 


The revenue law therefore makes provision for extending on 
the tax-lists real estate not previously assessed, and in my opinion 
the county clerk is not required to make an annual list of such 
lands. 

Very respectfully, 
Norris Brown, Attorney General. 
February 10, 1905. 


Srare Arcnrrect—ComPEnsaTION OF ASSISTANTS. 
Committee on Claims, House of Representatives, Lincoln, Nebr. 


GeytiEMEN: I have your favor asking for the opinion of this 
department as to whether claims presented by a stenographer 
and extra draftsman in the office of the state architect are legal 
claims against the state. 


In 1903 the legislature passed an act authorizing the board 
of public lands and buildings to appoint an architect and an 
assistant. (Session Laws p. 581, chap. 108.) The annual salary 
of the architect was fixed at $2,500 and that of his assistant 
was not to exceed $1,200. The legislature made no provision 
for the employment of an extra draftsman or for a stenographer 
for the architect and did not make an appropriation to pay for 
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such services, but claims for services for an extra draftsman and 
for a stenographer have nevertheless been presented for allow- 


ance, and the question is, are these claims legal charges against 


the state? 


The last legislature made provision for the construction of a 
number of public buildings and for repairing others. I am in- 
formed by the commissioner of public lands and buildings that 
the contracts for these buildings and repairs were let to different 
contractors, who all at once demanded plans and specifications: 
that it was impossible for the architect and a single assistant to 
furnish plans and specifications and detailed drawings without 
loss to both state and contractors; and that under these circum- 
stances the board of public lands and buildings directed the 
architect to engage a stenographer and an extra draftsman. I 
am also advised that the auditor of public accounts refused to 
pay for this extra work out of the funds appropriated for con- 
struction and repairs. 


Under the various statutes authorizing the construction and 
repair of buildings the board of public lands and buildings had 
power to carry out the directions of the legislature. This board, 
in addition to the powers conferred by statute, had such other 
powers as were necessary to carry into effect the powers granted. 
(Laneaster County v. Green, 54 Neb. 98.) 


If the employment of additional assistants in the office of the 
architect was necessary to the proper and timely construction 
of the buildings mentioned, I think the board of public lands 
and buildings had power to authorize their employment. The 
constitution recognizes the necessity for deficiencies after direct- 
ing the legislature to make appropriations for the expenses of 
government until the expiration of the first fiscal quarter after 
the adjournment of the next regular session, the constitution 
provides: 


‘Whenever it is deemed necessary to make further appropriations for 
deficiencies, the same shall require a two-thirds vote of all the members 
elected to each house.’’( Art. 3 sec. 19.) 
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If it is found that the additional services were necessary, were 
performed, and that the board of public lands and buildings 
authorized the employment of claimants and the state received 
the benefit of their services, ] ain of the opinion that claims for 
reasonable compensation, to be fixed by the legislature, are legal 
claims against the state. 

Very respectfully, 
February 13, 1905. Norris Brown, Attorney General. 


Prosecution For Forcery—P Lea IN ABATEMENT. 


J. A. Van Wagenen, Esq., County Attorney of Pierce County, 
Pierce, Neb. 


Dear Sir: This department is in receipt of your letter con- 
taining an inquiry which may be briefly stated as follows: 

Can a plea in abatement be successfully interposed in the district court 
to an information charging the forging and uttering of a check where the 
check made the basis of the forging and uttering contains an endorsement 
which you fail to copy into the complaint filed with the examining mag- 


istrate before whom the preliminary examination was had, but which was 
introduced in evidence upon such hearing? 


While the practice is of doubtful propriety, we are inclined 
to the opinion that under the holdings of our court, a plea in, 
abatement in such a case could not rightfully be sustained. 
While it appears the charge in the preliminary examination is 
substantially the same as that set forth in the information filed 
in the district court, the plea of want of preliminary examina- 
tion would be unavailing. (Cowan v. State, 22 Neb. 519; Hark- 
enburger v. State, 49 Neb. 706; Mills v. State, 53 Neb. 263.) 

Very respectfully, 
Norris Brown, Attorney General, 
February 14, 1905. By W. T. Tuompson, Deputy. 


Taxation—Insurance Companies—ASSESSMENT, 


Hon. J. H. Mickey, Governor, et al., Constituting the State Board 
of Equalization and Assessment. 


GENTLEMEN: This department is in receipt of your inquiry 
of the 9th inst., concerning the meaning of the term “during the 
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preceding year,” as employed in section 58 of the revenue law 
of 1903 in reference to foreign fire insurance companies. 


The section referred to reads as follows: 


‘“‘Each and every fire insurance company organized under the laws of 
any other state or country, and transacting business in this state, shall 
be taxed in the county, town, city, village and school district where the 
agent conducts the business, upon the gross amount of premiums received 
by it for insurance written upon property within the state during the pre- 
ceding year. Such gross receipts to be taken as an item of property of 
that value, and to be assessed and taxed on the same percentage of such 
value as other property. The agent shall render the list and be person- 
ally liable for the tax. If he refuse to render the list, or to make affi- 
davit that the same is correct, the amount may be valued and assessed 
according to the best information of the assessor.”’ 


The question is, what particular period of time does the term 
“preceding year” embrace? It will be observed that sections 
59, 60 and 61 of the revenue law, which immediately follow the 
section in question, all of which pertain to the assessment of 
insurance companies, expressly designate the time for which the 
business shall be reported for assessment purposes as the preced- 
ing calendar year. This would appear to furnish some reason 
for the belief that the calendar year was intended as the time 
referred to in section 58 on the assumption of intentional 
uniformity. Moreover, the history of this legislation would tend 
to strengthen this belief. An examination of the record would 
show that the bill as originally drawn and introduced by a joint 
committee of the house and senate provided for the assessment 
of all property to begin on the first day of February. This pro- 
vision was changed by the house and put back to April first as 
under the old law, while the provisions referred to in sections 
58, 59, 60 and 61 were left as originally drawn by the com- 
mittee. 


Again, words employed in the statute will be given their 
commonly accepted and generally understood meaning, unless 
from the context a technical or different meaning is manifest. 
If during the month of October we speak of the preceding 
month, we are commonly understood as referring to the month 
of September; if during 1905 we speak of the preceding year, we 
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expect to be understood as referring to the year 1904. More- 
over, the legislature will be presumed to have had in mind the 
fact, which may be said to be a matter of common knowledge, 
that with insurance companies the fiscal year begins with the 
first day of January and ends with the 31st day of December of 
each year. 


You are therefore advised that in the opinion of this depart- 
ment the term “the preceding year’ used in section 58 of the 
revenue law of 1903, means the year ending December 31st 
next before April first of each year. 

Very respectfully, 
Norris Brown, 
February 14, 1905. Attorney General. 


Suerrrr’s Fers—Guarpine or Prisoner. 
Committee on Claims, House of Representatives, Lincoln. 


GENTLEMEN: Complying with your request for an opinion as 
to the validity of the claim of the sheriff of Sioux county for $276 
for guarding the county jail ninety-two days, the time in which 
James Connolly, a state prisoner, was confined therein, 1 beg to 
advise you as follows: 


The state’s liability to a county sheriff for maintenance of a 
prisoner after conviction of a penitentiary offense is imposed by 
section 378 of the Criminal Code. This statute provides that 
the sheriff, for keeping and maintaining such a prisoner, “shall 
be paid by the state according to the rate which may be estab- 
lished by law at the time when such services may be rendered or 
expenses incurred.” The rate established by law is as follows: 


“For boarding prisoners per day, not exceeding 75 cents per day, nor 
more than %3.50 per week when the prisoners are confined more than six 
days.’’ (Compiled Statues, ch. 28, sec. 5.) 


The statutory provisions cited do not require the state to pay 
for a jail guard, and I know of no other statute imposing such a 
liability on the state. Under our laws the county jail is the 
property of the county and the officers and employes who protect 
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it and guard it are officers of the county. Since the statute does 
not require the state to pay officers of the county or county 
employees for guarding the jail, 1 am of the opinion that no such 
liability exists, and that therefore the claim of the sheriff of 
Sioux county for guarding the county jail is not a legal or’ valid 
claim against the state. 
Very respectfully, 
Norris Brown, Attorney General. 

February 17, 1905. 


Scnoot Lanp Lease—Executor or Apmrinisrrator May Assan. 


Hon. H. M. Eaton, Commissioner of Public Lands and Buildings, 
Lineoln. = 


Dear Sir: In reply to a recent inquiry from your office I beg 
to advise you as follows: 


Under a duly probated will authorizing the executor to sell 
decedent’s personal property, he may make a valid assignment 
of a school land lease without an order of the district court or 
county court. An administrator, under a valid order from the 
county court, may make a legal assignment of a school land 
lease without a license from the district court. (Schroeder v. 
Wilcow, 39 Neb. 136; Mulloy v. Kyle, 26 Neb. 313.) 

Very respectfully, 


Norris Brown, Attorney General. 
February 18, 1905. 


CuiLp SreaLine. 


R. C. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Str: I have your favor calling my attention to sections 
20 and 20a of chapter 4 of the Criminal Code and requesting the 
opinion of this department thereon. 


The sections quoted became the law by legislative enactment 
March 30, 1901. They are found as an amendatory act entitled 
9 
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“An act to amend section 20 of the Criminal Code of Nebraska, 
and to repeal said original sections,” carried as chapter 89 of 
the Session Laws for 1901. , 


The section amended fixed the age of the child taken or en- 
ticed away at ten years, and the punishment from one to seven 
years. The amendment raised the age limit to eighteen years 
and the punishment to twenty years. Section 20a necessarily 
refers to the original section and not to the section contained in 
the amendatory act. 


It is my judgment, therefore, that the amendatory act is in 
full force and effect. 
Very respectfully, 
Norris Browy, 
Attorney General. 
February 20, 1905. 


Scnoot Lanp Conrract—Sate By Execuror or ADMINISTRATOR. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. 


Dear Sir: I have your favor asking for an opinion as to 
whether an executor or administrator, in absence of a specific 
direction by will, may sell a contract for the purchase of state 
school land, without a license from the district court. 


In reply I beg to call your attention to section 94, chapter 23, 
Compiled Statutes, providing: 


“Tf a deceased person at the time of his death was possessed of a con- 
tract for the purchase of land, his interest in such land and under such 
contract may be sold, on the application of his executor or adminis- 
trator, in the same manner as if he had died seized of such land, and the 
same proceedings may be had for that purpose as are prescribed in this 
subdivision in respect to lands of which he died seized, except as herein- 
after provided.”’ 


The proceedings referred to in this statute require an executor 
or administrator, in absence of a direction by will, to procure a. 
license from the district court before selling decedent’s real 
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estate. (Compiled Statutes, ch. 23, secs. 67-99.) It is there- 
fore the opinion of this department that a contract for the sale 
of school land under the circumstances mentioned in your 
inquiry cannot be legally assigned by an executor or an admin- 
istrator without authority from the district court. 
Very respectfully, 
Norris Browy, 

February 20,1905. , Attorney General. 


LrnuTenant-GovERNOR—COMPENSATION. 
Hon, E. G. McGilton, Lieutenant-Governor, Lincoln. 


Dear Sir: I beg to acknowledge receipt of your favor of the 
18th inst., in which you request the opinion of this department 
as to the compensation due the lieutenant-governor. 


In my judgment the salary of this officer is fixed by the con- 
stitution. Section 24 of article 5 of the constitution provides, 
among other things, that the lieutenant-governor shall receive 
twice the compensation of a senator. The salary of a senator is 
fixed by section 4, article 3 of the constitution, which provides: 

‘The terms of office of members of the legislature shall. be two years, 
and they shall each receive pay at the rate of $5 per day during their 
sitting and 10 cents for every mile they shall travel in going to and 
returning from the place of sitting of the legislature, on the most usual 
route; provided, however, that they shall not receive pay for more than 
sixty days at any one sitting, nor more than 100 days during their terms. 
That neither members of the legislature nor employees shall receive any 
pay or perquisites other than their salary and mileage.’’ 

Construing the above provisions together, it is clear that the 
salary of the lieutenant-governor is limited to $10 a day during 
the session of the legislature. Any compensation in excess of 
$10 a day would be a violation of the express provisions of the 
constitution; and any statute which increases the salary beyond 
the amount named would be clearly unconstitutional and void. 

With highest personal regards, I have the honor to remain, 

Yours very truly, 
Norris Brown, 
February 20, 1905. Attorney General. 
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Roap Funps—Serrtement—Roap Tax. 
Hon. E. M. Searle Jr., Auditor of Public Accounts, Lincoln. 


Dear Str: I have your favor enclosing a letter from Mr. 
A. 8. Moon, county attorney of Loup county, in which he states 
that each of the three county commissioners of that county 
drew from the county treasury the entire road fund belonging 
to his commissioner district, giving his individual receipt there- 
for. The county attorney asks whether these road funds were 
legally drawn from the county treasury, and how settlement 
should be made with the treasury. You have referred these 
questions to this department with a request for an opinion 
thereon. \ 


In 1901 the law in force provided : 


‘Tn counties not under township organization the road tax shall be 
paid in cash. One-half of all money paid into the county treasury from 
the several road districts in discharge of road tax shall constitute a 
county road fund which shall be divided equally between the commis- 
sioner districts and shall be at the disposal of the county commissioner 
in his district for the general benefit of the county roads therein.’ 
(Compiled Statutes 1901, ch. 78, sec. 76. ) 


While the statute provided that the road fund “shall be at 
the disposal of the county commissioner in his district for the 
general benefit of the county roads therein,” it does not author- 
ize him to draw the fund in advance from the treasury upon 
giving his individual receipt therefor. The usual method of 
drawing funds from the state treasury is by warrant on claims 
duly allowed by the county board. (Compiled Statutes, ch. 18, 
art. 1, secs. 33-37.) The rule in this state is that where the 
county treasurer is custodian of funds belonging to a subdivi- 
sion of the county, the money must be drawn out by warrant, 
unless the statute provides otherwise. This rule was stated in 
State v. Thorne, 9 Neb. 461, as follows: 


“The money with which to meet the obligations of a precinct is raised 
and paid out with the same formality, and through precisely the same 
agencies, as are the ordinary county funds, and, except where there is 
some special provision of statute authorizing it, payment therefrom can 
be legally made only on ‘warrants issued by the county commissioners 
according to law.’’’ 
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There was no provision of statute authorizing a county com- 
missioner to draw from the county treasury the road fund 
belonging to his district, without a warrant on the county 
treasurer. I am therefore of the opinion that the funds were 
not legally drawn and that the county treasurer does not possess 
a legal voucher therefor, The practice cannot be sanctioned; ° 
but if it can be shown that the county and commissioner dis- 
tricts sustained no loss by reason of the unlawful acts of the 
officers, and that the money drawn was legally expended for the 
improvement of the roads, the county treasurer in his settlement 
should probably be allowed credit for the amounts received by 
the county commissioners. 


The road law was changed in 1903 so as to allow one-half 
the road taxes to be paid in labor (Compiled Statutes, 1903, 
ch. 78, sec. 76), and you inquire whether road taxes not paid 
by labor within the time required by statute must afterwards 
be paid in cash. In reply to this inquiry I beg to advise you 
that this department has already ruled that road taxes must be 
paid in cash unless paid in labor within the time required by 
statute. (Report and Opinions of Attorney General, 1901- 


1902, p. 174.) Very respectfully, 
Norris Brown, 
February 23, 1905. Attorney General. 


TaxaTIoN—ReEmIssion OF INTEREST ON DELINQUENT TaXEs. 


F. N. Morgan, Esq., County Attorney of Rock County, Bas- 
sett, Neb. 


Dear Sir: This department is in receipt of your letter of 
the 25th inst., requesting an opinion upon the construction of 
section 164 of the revenue law of 1903. Your inquiry, more 
definitely stated, is: 


Has the county board the right, under said section, to remit or release 
the interest due on delinquent taxes? 


It is the opinion of this department that it has not. The sec- 
tion referred to is practically a legislative affirmance of the 
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inhibition of section 4 of article 9 of the constitution, in respect 
to the right to remit taxes. Any act that the legislature might 
pass to authorize any officer or set of officers to remit or release 
any tax, or any property from tax, would transcend ‘this pro- 
vision of the constitution and would therefore be void. (State v. 
Graham, 17 Neb. 48.) If the tax itself cannot be’ remitted or 
released, it would seem to follow, irresistibly, that every inci- 
dent of the tax, such as interest due thereon, would also be 
exempt from remission or release under the statute referred to, 
which has for its basis the provision of the constitution cited, 
which in itself is explicit, especially when read in connection 
with section 1 of the same article of the: constitution. 


In our opinion any order that might be made by the county 
board remitting the interest on legal taxes would be null and 
void, and would also render the members of said board individ- 
ually liable on their bonds to the person or municipality 
affected. 

Very respectfully, 
Norris Brown, Attorney General, 
February 28, 1905. ; By W. T. Tuompson, Deputy. 


County Treasurer—Fees. 


Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lineoln. 


Dear Str: I have received from your office a request for an 
opinion as to the right of a county treasurer to charge a fee of 
$1 for a tax receipt sent to a person outside of the state, and 
also as to the right of the county treasurer to make such a 
* fee a lien on land when paid by a purchaser at tax sale. 

The services of a county treasurer, like those of other officers, 
are gratuitous unless compensation is authorized by statute. 
The statutory provision authorizing a county treasurer to charge 
a fee of $1 where he sends a tax receipt outside of the state, is 
as follows: 

‘In all cases where persons outside of the state apply to the treasurer 
by letter to pay taxes, the treasurer is authorized to charge a fee of $1 


for each tax receipt by him sent to such person.’’ (Compiled Statutes, 
ch. 28, sec. 20.) 
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The treasurer is not entitled to the fee except under the particu- 
lar circumstances mentioned in the act. The application by 
letter to pay taxes is as necessary to the charging of a fee as the 
sending of the receipt to a person outside of the state. Where, 
therefore, a person residing outside of the state appears by him- 
self or agent personally and purchases land at a tax sale, the 
treasurer is not entitled to the fee of $1; but when the foreign 
purchaser returns to his home outside of the state, makes a 
request by letter to pay taxes on the land purchased, and a 
receipt is sent to him by mail outside of the state, the treasurer 
may properly charge him a fee of $1. I am unable to find any 
statutory authority, however, for making this fee a lien on the 
land, to be collected as part of the taxes, and I do not think 
there is any warrant of law for such action.on the part of the 
county treasurer. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
March 2, 1905. 


‘ 


Fisu anp Game Law. 


George L. Carter, Esq., Chief Deputy Game and Fish Com- 


missioner, Lincoln. 


Dear Sir: I have your favor as follows: 


“Under the provisions of our game and fish law, can a person lawfully 
sell or have any fish in his possession within this state during the closed 
season, except where such fish have been lawfully imported from another 
state?’’ 


The statutes on this subject are plain. Section 4, article 2, 
chapter 31, Compiled Statutes, makes it lawful to take fish 
during the open season, Subdivision 5 of the same section 
makes the open season for all fish except trout begin April 1 
and end October 31. Subdivision 7 of said section 4 is as follows: 


‘‘No game or fish shall be held in possession by any person for more 
than five days after the close of the season for killing the same, except as 
in this act otherwise provided.”’ 
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Section 7, article 2, chapter 31, Compiled Statutes, makes it 
unlawful for any person to have possession of or to sell fish, 
except during the open season and the period of five days fol- 
lowing. 


These provisions of statute need no construction, and I am of 
the opinion that it is unlawful for a person to sell or have pos- 
session of fish except during the open season and for the period 
of five days following. 

Very respectfully, 
March 4, 1905. Norris Brown, Attorney General. 


LicensE—Petition—F REEROLDERS. 


H. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter as 
follows: 

“Tt is proposed to start a saloon in this county in a precinct in which 
is an incorporated village. The proposed site of the saloon is not with- 
in the limits of any incorporation and is more than two miles therefrom. 
Should the resident freeholders of the incorporated village be considered 


in determining the resident freeholders in the precinct? Should a home- 
steader who has not yet made final proof be considered a freeholder?’’ 


The authority of the county board to license a saloon in un- 
incorporated territory of the county is found in section 1, chap- 
ter 50, Compiled Statutes, providing: 


“The county board of each county may grant license for the sale of 
malt, spirituous and vinous liquors, if deemed expedient, upon the applica- 
tion by petition of a majority of the resident freeholders of the town, if 
the county is under township organization, and if not under township 
organization, then a majority of the resident freeholders of the precinct 
where the sale of such liquor is proposed to take place.’’ 


The foregoing provisions show that the petition must be signed 
by a majority of the resident freeholders of the precinct, if the 
county is not under township organization. If the village is 
part of the precinct the resident freeholders of the village should 
be considered in determining the number of freeholders in the 
precinct. 
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Whether the village is part of the precinct depends upon the 
order of the county board. The power to divide the county in- 
to precincts and to fix the boundaries thereof, is conferred upon 
the county board. (Compiled Statutes, ch. 18, art. 1, sec. 60.) 

I am therefore of the opinion that the resident freeholders of 
the village should be considered in determining the number of 
freeholders in the precinct, if the records of the county show 
that the village is made a part of the precinct by a valid order 
of the county board. 


In reply to your second inquiry, a homesteader who has not 
made final proof is not a freeholder within the meaning of the 
liquor laws of this State. See Campbell v. Moran, 99 N. W. 
(Neb.) 498; Citizens State Bank v. Haymes, 56 Neb. 394; State v. 
Ragland, 75 N. Car. 12; Fore v. Hoke, 48 Mo. App. 254; Damp ~ 
v. Town of Dane, 29 Wis. 419. 

Very respectfully, 
Norris Brown, 
March 13, 1905. Attorney General. 


County Jupge—Caynor atso Acr as Assrssor. 


R. D. Druliner, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 


Dear Sir: I have your favor requesting the opinion of this 
department as to whether or not the county judge is eligible to 
hold the office of deputy assessor without relinquishing the 
office of judge. 


In reply you are respectfully advised that the general rule is 
well settled that one person cannot hold two offices which are 
incompatible. (Throop on Public Officers, Sec. 31, Ch. 4.) The 
test of whether or not the offices are incompatible is the character 
and relation of the offices. In this state our constitution divides 
government into three distinct departments, the legislative, ex- 
ecutive and judicial. It also forbids any officer in one depart- 
ment from exercising the duties belonging to either of the other 
two departments, as follows: 
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“The powers of the government of this state are divided into three dis- 
tinct departments, the legislative, executive and judicial, and no person, 
or collection of persons, being one of these departments shall exercise any 
power properly belonging to either of the others, except as hereinafter 
expressly directed or permitted.’’ (Constitution, sec. 1, art. 2.) 


The county judge, being a part of the judicial department of 
the government, is without power under the above provision of 
the constitution to perform the functions of deputy assessor of 
the county, who belongs to the executive department. 


The state of Arkansas has a constitutional provision sub- 
stantially the same as ours, which the supreme court of that 
state interpreted to mean that no person could hold the office of 
justice of the peace and at the same time the office of treasurer, 
because the two offices belong to the two different departments 
of the state government. (State v. Hutt, 2 Ark. 282.) The 
same court for the same reason later held that the office of justice 
of the peace and of sheriff were incompatible and could not be 
held by. one person at the same time. (State v. Curran, 10 Ark. 
142.) 


But aside from the provision of the constitution, which in my 
judgment forbids the county judge holding the office of assessor, 
Tam of the opinion that the statute defining the functions of the 
two offices named makes them entirely incompatible. Under 
the revenue law the assessor is required to give an official bond 
which must be approved by the county judge(Cobbey’s Annotated 
Statutes for 1903, sec. 10,420.) Certainly no one will contend 
that the public interests would be well conserved by permitting 
an officer to approve his own bond. Yet such would be the case 
if the county judge were permitted at the same time to hold the 
office of assessor. 


I am therefore of the opinion that the offices of county judge 
and county assessor are incompatible and cannot be held by one 
person at the same time. 

Very respectfully, 
Norris Browy, 
Attorney General. 
March 15, 1905. 
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County Bounpartes—CHance—ProceDdure. 


Robert A. Day, Esq., County Clerk of Deuel County, Chappell, 
Neb. 


Dear Sir: We have your favor asking whether or not certain 
acts of the legislature of 1895, being chapters 23, 24 and 25 of 
the Session Laws of the Twenty-fourth session of ihe legislature, 
approved April 8, 1895, change the boundaries of the counties of 

_Arthur, Deuel and Grant. 


In answer thereto we advise you that it is the opinion of this 
department that they do not. Section 2 of article 10 of the con- 
stitution provides: 


“No county shall be divided, or have any part stricken therefrom, 
without first submitting the question to a vote of the people of the county, 
nor unless a majority of all the legal voters of the county voting on the 
question shall vote for the same.’’ 


In the case of State v. Clark, 59 Neb.. 706, this provision of 
the constitution was considered and in relation thereto the court 
said: 


“This ‘section of the fundamental law is a restriction, or limitation, 
upon the power to divide a county. Such adivision can only be made by 
the submission thereof to the electors of thecounty interested, and not then, 
unless the question shall have received the sanction of a majority of the 
county voting thereon. This is so plain that argument could serve no 
useful purpose of elucidation.’’ 

Very respectfully, 
Norris Brown, 


March 23, 1905. Attorney General. 


Tax Sares—Srare Taxes—CanceLiation—Cnepir. 


Hon. E. M, Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Str: Your inquiry of recent date, as to whether or not 
you are authorized to give Fillmore county credit for the state 
taxes canceled by sales of real estate made under the provisions 
of section 10,692, Cobbey’s Annotated Statutes for 1903, is re- 
ceived. 
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You are advised that there is no law authorizing you, as audi- 
tor, to give any such credit. The section of the statute referred 
to and under which sales were made has recently been declared 
unconstitutional by the supreme court, in the case of Beatrice v. 
Wright, 101 N. W. 1039. 

Very respectfully, 
Norris Brown, Attorney General, 
March 27, 1905. By W. T. Tuompson, Deputy. 


Tax SaLe CerTIFICATES—ASSIGNMENT BY CounTy. 


L. A. DeVoe, Hsq., County Attorney of Keith County, Ogalalla, 
Neb. 


Dear Sir: You submit to this department the following in- 
quiry: 

Can a board of county commissioners, after buying in real estate for 
taxes for the full amount of taxes against the real estate, lawfully sell and 


assign the tax sale certificate to a private party for a less amount than 
the county paid? 


There was a provision in the old revenue law, (sec. 2, art. 
3, ch. 77) whereby the legislature undertook to confer such au- 
thority upon the county commissioners. This provision, how- 
ever, was held unconstitutional in 1885 (State v. Graham, 17 
Neb. 43) and was repealed by the legislature of 1903. It is 
therefore the opinion of this department that no such authority 
is lodged with the county board. 

Yours respectfully, 
Norris Browy, 
March 28, 1905. Attorney General. 


LegisLarors—EMPLoYEES—CoMPENSATION. 


Hon. George L. Rouse, Speaker of the House of Representatives, 
Lincoln. 


Dear Sir: I have your favor of the 27th inst., submitting to 
this department for an opinion the following questions: 
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‘1. When the House adjourns at noon on Friday and meets the next 
Monday afternoon, should Monday and Friday be counted as legislative 
days as contemplated by the constitution? 


“2. When the House adjourns Friday afternoon and meets on Mon- 
day afternoon, would Monday be a legislative day as contemplated by 
the constitution? 


“3. Should I, as Speaker of the House, approve the vouchers for the 
pay of the members and employees before the final day of adjournment? 


“4, Are the officers or employees of the House entitled to pay after 
the sixty days have expired for the legislative session as contemplated by 
the constitution? 


“5, Would a motion to pay the employees from the beginning of the 
session for days in which they rendered no services to the state be con- 
trary to article 3, section 16 of the constitution? 


Replying thereto I have the honor to say: 


1. The first and second questions involve the same principle 
and require the same answer. Days are not subject to frac- 
tional division within the sense of the law. Legislative half days 
are unknown to the law’s calendar. The legislature is entirely 
without power to crowd two days into one by holding half-day 
sessions on two separate days. Under the facts stated, it is 
therefore clear that Friday and Monday are separate days. 


2. You have the right as Speaker to approve vouchers for 
members and employees whenever the service is rendered which 
the voucher represents, without regard to the final day of 
adjournment. 


3. The constitution does not limit the number of days for 
which the employees of the legislature may draw pay. The 
time limitation as to salary applies alone to the members, not to 
the employees. The days of service of the employees are lim- 
ited to the requirements of the work as determined by the House 
itself. 


4. Your last question assumes that no services were ren- 
dered by the employees for certain days. I am advised of no 
law that authorizes the House to pay anybody for services not 
rendered. As a general proposition the salary of employees is 
within the control of the House and subject to its discretion and 
determination. I am disposed to the view that the judgment 
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of the House on that matter is final, But it should not be the 
judgment of the House to pay money out of the state treasury 
for something the state has never received. If the employees 
referred to were appointed and were on hand ready to do the 
work and by the fault of the House were not permitted to do it, 
they would be entitled to pay, and such payment would not con- 
travene article 3, section 6, of the constitution, 
Very respectfully, 
Norris Browy, 
March 28, 1905. Attorney General. 


TaxatTion—ReEnrs. 
The State Board of Equalization and Assessment, Lincoln. 


GenTLeMEN: I have your inquiry as to whether or not a lease 
in the hands of a lessee is subject to taxation. 


Section 3 of the revenue law of 1903 defines the word “prop- 
erty” as including every kind of property, tangible or intangible, 
subject to ownership. Section 12 of the act declares that all 
property, not expressly exempt therefrom, shall be subject to 
taxation. Section 13 declares what property is exempt from 
taxation. Leases or contracts are not included within the 
exemptions. 


It has been held by good authority that rents due on real 
estate do not inhere in the realty from which they issue so as 
to exempt them from taxation, as being included in the assess- 
ment and taxation of the realty itself, while on the other hand 
it has been held that rents to grow due do inhere in the real 
estate, and are, therefore, not subject to assessment and taxa- 
tion as a distinct item of property. 


“Rent arrear is a chose in action and taxable as a credit, but rent to 
“grow due is a part of the land and incident to it, passing as such toa 
grantee, and is therefore not subject to taxation against the owner of the 
land which is also taxed. The taxation of rents before due is the taxing 
of something included in the taxation of the land.’’ (Scully v. People, 104 
Tll. 349.) 
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There may be a slight distinction between rent or rental, as 
these terms are commonly understood, and a lease, but when 
considered from the view-point of property the distinction is an 
immaterial one. The former is the result or fruits of a right; 
the latter is the contract securing that right. A presumption 
of value and the consequential character of property inheres in 
both. If rent arrear, rent paid, or rent due the land owner is 
not included in the assessment and taxation of the land out of 
which it grew, but is subject to assessment and taxation as an 
independent item of property, the conclusion would seem irre- 
sistible that a right’ owned and paid for by a lessee, ordinarily 
evidenced by a lease, to tenant land for a definite period would 
also be subject to taxation as an independent element of prop- 
erty. If A on the 3lst of March has $1,000, and on the same 
day buys a right worth $1,000 to tenant a farm for one year, 
can it be consistently maintained that this right evidenced by 
his lease is not subject to taxation, and that too notwithstanding 
the fact that the property demised is burdened with an inde- 
pendent assessment for the same year? There could be no 
question that had the $1,000 been retained by the lessee or 
invested in any other non-exempt property, such money or such 
property would be subject to taxation. It will not do to say the 
result would be double taxation simply because the grand assess- 
ment roll would be increased $1,000 by such transaction with- 
out any actual wealth being added to the community. It is 
true that before the transaction only the $1,000 plus the value 
of the farm would be subject to taxation, while after the trans- 
action the value of the lease would be subject to taxation in the 
hands of the lessee, while the money paid therefor plus the farm 
would be taxable as the property of the lessor. ‘ As said in 
Scully v. People, swpra, had the owner personally used and 
enjoyed the land, it would not be thought such use and enioy- 
ment would be taxable aside from and in addition to the land. 
The increase in the assessment rolls where no actual value has 
been added to the community, results under almost all revenue 
systems in respect to transactions concerning real property; as, 
where A owns a farm worth $3,000, and B buys it, but in so 
doing he executes a note secured by a mortgage on such farm 
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to C in order to raise sufficient funds to pay the full purchase 
price. Before the transaction there was only $6,000 of property 
subject to taxation—the $3,000 farm and the $3,000 in 
money. After the transaction there were $7,000 of property 
subject to taxation—the farm worth $3,000, the $3,000 paid 
the owner and the $1,000 credit represented by the note and 
mortgage, while at the same time there has not been a dollar 
of actual wealth added to the community. 


It is our opinion that leases in the hands of lessee upon which 
rent stipulated has been paid is property within the meaning of 
our revenue law and subject to taxation; that this is equally 
true as to school land leases; and that sections 33, 34 and 35 of 
the revenue law of 1903 are not in conflict with this view. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
March 30, 1905. 


Inneritance Tax—APppLication. 
Hon. Peter Mortensen, State Treasurer, Lincoln. 


Dear Str: We have your favor requesting an opinion upon 
the following question: 


Under the inheritance tax law (Sec. 10,706 Cobbey’s Annotated Statutes 
of 1903) may the amount received under a life insurance policy be added 
to the amount of a decedent’s estate in order to bring the same above the 
$10,000 limit, to the end that any excess over said sum may be taxed? 


It may be-proper first. to suggest that $10,000 may or may 
not be the limit above which the value of an inheritance to any 
one person must extend before the excess becomes subject to 
taxation, depending upon the following conditions: 


1. If the beneficial interest in an estate pass to or for the use 
of any father, mother, husband, wife, child, brother, sister, wife 
or widow of the son, or husband of the daughter, or any child: 
or children adopted as such in conformity with the laws of this 
state, or to any person to whom the deceased for not less than 
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en years prior to death stood in the acknowledged relation of a 
parent, or to any lineal descendant born-in lawful wedlock, only 
he excess over $10,000 received by each person is subject to 
taxation. ' 


2. Ifthe beneficial interest in an estate shall pass to or for 


he use and benefit of any uncle, aunt, niece, nephew, or other 
ineal descendant of the same, the’ excess over $500 to each 
such person is subject to taxation, 


It will thus be seen that one limitation is $10,000 and the 
other is $500, depending upon the relationship sustained by the 
beneficiary or legatee to the decedent. 


This conclusion has been reached: If the deceased was a resi- 
dent of this state and the life insurance was payable to his 
estate, and it, or any part of it, passed to an heir or legatee by 
descent or will, the same may then be taken into consideration 
in ascertaining whether or not the portion of the whole inherit- 
ance coming’ to any one person exceeds the limit placed upon 
the class to which such person belongs as defined above, and 
the excess over such limit is subject to taxation. 

Very respectfully, 
Norris Brown, Attorney General, 
March 31, 1905. ~ By W. T. Tuompson, Deputy. 


Taxation—VaLvation—Repuctrion—Provest. 


Geo, A. Bberly, Esq., County Attorney Stanton County, Stanton, 
Neb. 


Dear Sir: You submit to this department the following 
questions: : 


1. Has the board of county commissioners authority under the law to 
reduce-the valuation fixed by the assessor to real estate for the purposes 
of taxation for the year 1904 where, upon protest orally made before the 
county board of equalization for a reduction in the valuation, no action 
was taken thereon by the board in relation thereto and no order made or 
entered .of record? 


2. How and by whom may the error be rectified? 
10 . 
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It was the duty of the land owner in order to protect his 
rights in that behalf to see that the board of equalization acted 
upon his protest, and failing therein they might have been 
compelled by mandamus proceedings to do so. Had the pro- 
testant then felt dissatisfied with the order of the board, he 
would have been authorized, under the provisions of section 
124 of the revenue law, to appeal from such order to the 
district court. 


It is our opinion that protestant has slept upon his rights and 
is now without relief from the taxes levied upon the valuation 
made and returned by the local assessor for the year 1904. 

Yours respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompsoy, Deputy. 
April 1, 1905. 


Pusitc Roaps—Scuoot Lanps. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. ' 


Dear Sir: I have your favor requesting an opinion as to 
the authority of a county board to open a road for the public 
on state school lands, the road to be located half way between 
section lines. 


There is no statute specifically authorizing county boards to 
open a public highway half way between section lines on the 
school lands of the state. On the other hand, the constitutional 
provisions and statutes relating to the management and control 
of school lands direct the purposes for which they shall be 
used, and the use of such lands. for public highways between 
section lines is not one of those purposes. In my opinion the 
county board has no authority to use the school lands for such 
a highway. Very respectfully, 

Norris Browy, 
Attorney General. 
April 9, 1905. 
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TaxaTION—JUDGMENT AGAINST TowNsuip—Levy. 


Ray M. Harris, Bsq., County Attorney of Butler County, David 
City, Neb. 


Dear Sir: This department is in receipt of your letter of the 
10th inst., submitting the following questions: 

1. Is the tax to pay a judgment recovered against a township on a 
bond voted and issued by such township to aid in the construction 


of a railroad a tax for ‘‘town purposes’’ within the meaning of section 
4,597 of Cobbey’s Annotated Statutes for 1903? 


2. Ifso, can more than three mills be levied upon the taxable value of 
he property of such township for the payment thereof in any one year? 

3. Must this tax be authorized by the town at its annual town meeting 
and be certified up to the county board or can the county board levy the 
same without such action? 

(a) It would seem reasonably certain that the expressions 
“ ” “ ” Rae wads 

town charges” and “town purposes” are used to distinguish 
such charges or purposes from those of county charges or pur- 
poses. A tax to pay a judgment against a township within the 
meaning of section 4,585 of the statutes referred to is a town 
charge for a town purpose, and the expression “for all other 
purposes” found in section 4,579 is to be construed as including 
and not excluding such tax. 

(b) Section 10,698 of Cobbey’s Annotated Statutes for 1903, 
provides: 

‘‘Whenever any judgment shall be obtained in any court of competent 
jurisdiction in this territory for the payment of a sum of money against 
any county, township, school district, road district, town or city board 
of education, or against any municipal corporation, or when any such 
judgment has been recovered and now remains unpaid, it shall be the 
duty of the county commissioners, school district beard of education, 
city council, or other corporate officers, as the case may require, to make 
provision for the prompt payment of the same.’’ 

This provision of law must be construed, however, in con- 
nection with other statutes. Section 4,579 places a limitation 
upon the authority of the township and upon the taxing officers 
of the county in relation to the levy for the payment, among 
other things, of such a judgment. The limit fixed for townships 
is seven mills on the dollar valuation for any one year 
for all purposes. 
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In the case of Dawson County v. Clark, 58 Neb. 756, the 
supreme court has recognized the limitation upon a school dis- 
trict relative to the tax levy. The action was one calling in 
question the authority of the school district, limited by statute 
to a levy of twenty-five mills for all purposes, to levy an addi- 
tional number of mills to pay a judgment secovered against it. 
Therein the court said: 


“A tax to pay a judgment against a school district cannot be levied 
and collected where the maximum amount of taxes authorized by statute 
for all purposes has already been levied.’’ 


Unless the fact that the judgment in question was recovered 
upon a bond of the township authorized by a vote of the elec- 
tors thereof would furnish an exception to this rule (and we find 
no such exception in the statute or in any ruling of the supreme 
court), we are disposed to hold that no levy can be made upon 
the property of the township in excess of the maximum of seven 
mills for all purposes for any one year, and not to exceed three 
mills for the satisfaction of judgments. 


(c) It is primarily the duty of the electors at the annual 
town meeting to vote a tax to pay all town charges, and the 
town board to cause the same to be certified to the county 
board; failing to do so, however, the county board will have the 
authority to levy an amount necessary to meet such town 
charges, limited as heretofore suggested in the maximum levy 
to the terms of the statute. (Cobbey’s Ann. Stat. 1903, sec. 4,597.) 

Very respectfully, 
: Norris Brown, Attorney General, 
April 12, 1905. By W. T. Tuompson, Deputy. 


E.rections—JupGes anp CLErKs—SELECTION. 


G. B. Beveridge, Esq., Clerk of the District Court of Nemaha, 
County, Auburn, Neb. 


Dear Sir: I have your letter of the 12th inst., asking for an 
opinion as to what. is: meant by the expression in the statute 
“first set of candidates on the state ticket.” 
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The first set of candidates on the state ticket last fall, in our 
opinion, consists of the names of the candidates for the office of 
governor. Candidates for presidential electors and congress are 
not eligible to a place on the ticket solely by virtue of the state 
constitution or state laws. The offices to be filled by them are 
federal, not state offices, and are created by the federal constitu- 
tion and the laws of congress. While they represent the state 
from which and by which they are elected, they cannot be 
regarded in any respect more than quasi state officers. They are 
amenable to federal and not to state laws for misconduct in 
office. 


Again, language employed in a statute will be given its ordi- 
nary and commonly understood meaning. The names of presi- 
dential electors on a ticket are commonly understood as represent- 
ing the national as distinguished from the state ticket, so the 
names of candidates for congress are commonly understood and 
generally spoken of as the congressional ticket. 


It is the opinion of this department, therefore, that in the 
selection of the one judge and clerk of election for each voting 
precinct you should make your selection from the party polling 
the highest number of votes for governor at. the last general 
election as shown by the vote cast. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
April 14, 1905. 


TaxaTion—Sa.Le Conrracts. 


Jack Koenigstein, Esq., County Attorney of Madison County, 
Norfolk, Neb. 


Dear Sir: Your letter of the 14th inst. asks for an opinion 
upon the following question: 


“May a coutract for the sale of land providing for the payment of the 
sum of $5,000, in annual payments of $500 each, be assessed for taxation 
in the hands of the vendor?” 
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It is our opinion that if the vendor has parted with the posses- 
sion. of the realty, even though he retains the legal title in him- 
self, such contract within the meaning of section 5 of the reve- 
nue law is subject to taxation in the hands of the vendor as an 
item of credit. The title remaining in the vendor is subject to 
defeasance by performance of the conditions of the contract by 
the vendee. It is but a species of security for the debt evi- 
denced thereby. There would seem to be no more reason for 
saying that it should be exempted from assessment and taxa- 
tion than for saying that a real estate mortgage in the hands of 
the mortgagee or his assigns is exempt. 


It will not do to say that the effect of this holding would 
work a double taxation and render the tax therefore void, 
because the grand assessment roll has been increased by reason 
of such transaction without any substantial value being added to 
the community. An increase in the assessment rolls where no 
actual value has been added results under almost all revenue 
systems in respect to transactions concerning real property. As 
where A. owns a farm worth $3,000 and B. buys it, but in doing 
so he executes a note secured by a mortgage on such farm to C. 
in order to raise suflicient funds to pay the full purchase price. 
Before the transaction there was only $6,000 of property sub- 
ject to taxation—the $3,000 farm and the $3,000 in money. 
After the transaction there were $7,000 of property subject to 
taxation—the farm worth $3,000, the $3,000 paid the owner, 
and the $1,000 credit represented by the note and mortgage, 
while at the same time there has not been a dollar of actual 
wealth added to the community. 


Double taxation consists in the requirement that one person or 
any one subject of taxation shall directly contribute twice to the | 
same burden, while other subjects of taxation belonging to the 
same class are required to contribute but once. (Cooley on 
Taxation, 3 ed. p. 394.) In the case of Griffin v. Board of Re- 
view, 184 Ill. 275, it was said: 


“The amount remaining unpaid under an agreement to convey land by 
a warranty deed upon the payment of a specified sum of money is taxable 
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as a credit where the vendee is in possession of the land and has agreed 
to pay the taxes, although the vendor holds the title to the land in his 
own name and the amount due is not evidenced by a promissory note.’’ 
Yours truly, 
Norris Brown, 
April 18, 1905. Attorney General. 


Junior Normat Scnoo1s—Removat-—DisconTinuance. 


Hon. J. L. McBrien, State Superintendent of Publie Instruction, 
Lineoln. 


Dear Str: I have the honor to acknowledge receipt of your 
favor of the 25th inst., as follows: 


‘4 question has been raised relative to my authority to discontinue the 
junior normal schools at Holdrege and North Platte or to remove them 
to other places in the state It is maintained by those who oppose their 
discontinuance or their change of location that if Holdrege and North 
Platte comply with the provisions of section 2 of the junior normal school 
law, the junior normal schools already located at these places are as 
permanently established as the junior normal schools at Alliance, Mc- 
Cook and Valentine. I very much desire your opinion on these ques- 
tions, in order that whatever I do in this matter I may do in strict 
accordance With the law.’ 


In my judgment there can be no doubt about the meaning of 
the legislative act referred to in your letter. The first section 
of the statute on junior normal schools provides: 


“That there be and there hereby is established in the state of Nebraska 
not less than three and not more than five junior normal schools, at such 
time and places as are hereinafter designated.’’ (Session Laws 1903, sec. 
1, ch. 91.) 


The next section provides in words that there shall be estab- 
lished and maintained three junior normal schools, one in the 
school district of Alliance, another in the school district of 
McCook, and the third in the school district of Valentine. In 
the same section it is provided that two additional junior normal 
schools shall be established at two other places, “to be deter- 
mined by the state superintendent of public instruction.” 
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You will observe that the legislature has located three normals 
and has authorized the state superintendent of public instrue- 
tion to locate the other two. If your predecessor has acted in 
the premises and located the two additional junior normal 
schools, it is just as impossible for you to change the locations 
made by him as it would be for you to change the locations made 
by the legislature. 


The conclusion is quite irresistible that the location of these 
schools when once made is permanent. Should the school dis- 
trict neglect or refuse to comply with the conditions named in 
the law, then you are under no obligations to maintain a junior 
normal at such place; but even then it is very doubtful if you 
would have a right under the law to transfer the school to some 
other district; but that question 1 am not determining at. this 


time. Very respectfully, 
Norris. Browy, 
April 26, 1905. Attorney General. 


Taxation—NationaL Banks —AssEssMENT. 


G. A. Eberly, Esq., County Attorney of Stanton County, Stan- 
ton, Neb. 


Dear Sir: I have your letter of the 19th inst., requesting 
an opinion as to the manner of assessing national banks under 
the present revenue law. 


All banks doing business in this state, whether state or 
national banks, shall be assessed under the provisions of section 
10,455 of Cobbey’s Annotated Statutes of 1903. The assessor 
has nothing to do with deposits or loans of banks in making 
the assessment. All tangible property of such banks, either 
personal or real, that is separately assessed, shall be deducted 
from the valuation of the capital stock. The proper method of 
assessing the First National bank of Stanton, or of any bank, is 
to ascertain the value of the capital stock and list and assess 
the same as any other property, but from the assessed valuation 
of the gross capital stock deduct the assessed valuation of the 
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tangible property of such bank to get the net assessed value of 
the capital stock. Of course you understand that the capital 
stock shall be listed at its actual value, and that twenty per 
cent. of the actual value shall be its assessed value, the same as 


other property. Very respectfully, 
Norrts Brown, Attorney General, 
April 26, 1905. By W. T. Tuomeson, Deputy. 


SpeoraL Evecrions—Jupaes and Cierks oF ELEcrion. 


Charles O. French, Hsq., County Attorney of Nemaha County, 
Auburn, Neb. 

Dear Sir: I have your favor inquiring whether, under sec- 
tion 5,616 Cobbey’s Annotated Statutes for 1903, it is necessary 
for the clerk of the district court to appoint new judges and 
clerks of election for the coming special election to be held July 
18 for the election of a congressman for this district. 

In reply I beg to advise you that the section cited, after mak- 
ing provision for the appointment of judges and clerks of elec- 
tion, provides: 

“Such judges and clerks shall, during their term of office, act at all 
general and special elections except city and village elections held in the 
county or precinct of which the voting precinct in which they reside forms 
a part.’’ 

In my opinion this statutory provision authorizes the present 
judges and clerks of election to serve at the special election of a 
congressman July 18, 1905 and that no new officers for the 
special election should be appointed, except to fill vacancies. 

= Very respectfully, 
Norris Brown, 
April 26, 1905. ; Attorney General. 


MAINTENANCE OF Prisoner. 


Charles C, St. Clair, E'sq., County Attorney of Phelps County, 
Holdrege, Neb. 

Dear Str: I have the honor to acknowledge receipt of your 
letter of the 21st inst., requesting an opinion as to whether the 
state or the county is liable for the maintenance of a prisoner 
after conviction where execution of sentence is suspended. 
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It is the opinion of this department that if the prisoner is con- 
victed of a misdemeanor, the cost of maintenance during the full 
period of his incarceration, is a county charge. 


If the prisoner is convicted of a felony, the cost of mainte- 
nance is upon the state alone from the date of sentence until his 
conveyance to the penitentiary, for a period not exceeding thirty 
days. If sentence is suspended pending error proceedings to 
the supreme court, the cost, in the event of the affirmance of the 
sentence, is upon the state from the date of sentence to the time 
that the person is delivered to the warden of the penitentiary in 
obedience to the mandate of the supreme court, provided that 
the time after date of mandate does not exceed thirty days. 
(Criminal Code, sees. 378 and 518; In re Fuller, 34 Neb. 584.) 

Very respectfully, 
Norris Brown, Attorney General, 
April 27, 1905» By W. T. Tuompson, Deputy. 


ArsoN—CHArGe. 
* 


Jack Koenigstein, Esq., County Attorney of Madison County, 
Norfolk, Neb. 


Dear Sir; I have your favor of the 24th inst., in which you 
request the opinion of this department as to whether or not in a 
charge for an attempt to commit arson the state must prove the 
value of the building attempted to be burned. 


In reply you are advised that section 54 of the Criminal 
Code defines and declares the crime of arson as follows: 


“If any person shall wilfully and maliciously burn, or cause to be 
burned, any dwelling-house, kitchen, smoke-house, shop, barn, stable, 
store-house, warehouse, malt-house, stilling-house, mill or pottery, the 
property of any other person; or any other buildings, the property of 
any other person of the value of fifty dollars, or containing property of 
the value of fifty dollars; or any church, meeting-house, court-house, 
work-house, jail, or other public buildings; or any ship, boat, or other 
water-craft, of the value of fifty dollars; or any bridge of the value of 
fifty dollars, erected across any of the waters within this state; every per- 
son so offending shall be deemed guilty of arson, and shal] be imprisoned 
in the penitentiary not more than twenty years nor less than one year.”’ 
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You will observe that under the section quoted, the burning of 
any of the buildings described as “any dwelling-house, kitchen, 
smoke-house, shop, barn, stable, store-house, warehouse, malt- 
house, stilling-house, mill, or pottery,” is arson, without regard 
to the value of any such properties. The other provisions of the 
section quoted declare that the building burned must have a 
value of at least $50. It is clear, therefore, that the value was 
not an essential ingredient of the crime of arson if any of the 
buildings described in the first sentence quoted are burned. 


It follows that the crime of attempting to commit arson, 
defined and declared in section 55 of the Criminal Code, is gov- 
erned by the same rule with respect to the value of the property 
in question. 


In the case stated by you, it appears that a barn or stable was 
attempted to be burned. In such a case no allegation as to the 
value is necessary in the information, and any evidence on the 
subject would be wholly immaterial and irrelevant. 

Very respectfully, 
Norris Brown, 
April 27, 1905. Attorney General. 


~ 


TaxaTION—AssEssMENT—Bank CrepITs. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Str: We have the honor to acknowledge receipt of 
your letter of the 24th inst., requesting an opinion upon the 
following question: 


Is there any way under the new revenue law to compel a bank to submit 
its books to inspection for the purpose of assessment of credits of deposi- 
tors and others? 


You are advised that there is no provision of the new revenue 
law directly authorizing this to be required by the assessor in 
the first instance. The county board of equalization, however, 
by virtue of its quasi-judicial functions and the express author- 


. 
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ity conferred by sections 10,521 and 10,522 of Cobbey’s Anno- 
tated Statutes for 1903, may compel the attendance of any per- 
son before it with books and papers to give evidence and. make 
full disclostre of any property subject to taxation. 


By means of this provision there should be but little difficulty 
in having the credits of all persons and corporations ascertained 
and taxed. Very respectfully, 

Norris Brown, Attorney General, 
By W. T. Tuompsoy, Deputy. 
April 27, 1905. 


Taxation —Crepirs—Orrsers. 


G. A. Eberly, Esq., County Attorney of Stanton County, Stan- 
ton, Neb. 


Dear Sir: We have your letter of the 21st inst., requesting 
an opinion relative to the assessment of credits, etc. 


In the case of the County of Lancaster v. McDonald, filed 
April 5, 1905, the supreme court held: 


‘“‘The word credits as used in section 10,427 Cobbey’s Annotated Stat- 
utes for 1903, means net credits. The indebtedness of the taxpayer may be 
deducted from the gross credits to find the true value of credits for assess- 
ment. 

“The statute distinguishes between items or property to be scheduled for 
taxation. The other items named in the schedule are not to be considered 
as credits so as to allow indebtedness to be deducted therefrom. Notes 
and mortgages which represent moneys loaned or invested are not subject 
to such deductions.’’ 


You request an opinion on the following proposition: 


“A. invests $4,000 in a farm. He sells the same for $6,000, receiving 
$2,000 cash, the balance in a note secured by mortgage due in five years. 
He borrows 33,500, and endorses and delivers, as collateral security, the 
$4,000 note secured by mortgage to the person from whom he borrows the 
$3,500. He invests the proceeds in western lands, paying a certain 
amount on each quarter section so purchased, giving mortgages for the 
unpaid balance of the purchase price, aggregating the sum of $8,000. 
These mortgages have not been paid. When he makes up his schedule 
por the assessor, will this party be required to return the $4,000 note 


OPINIONS 157 


which he owns and which has been pledged as collateral security for taxa- 
tion without any deduction, or will he be permitted to deduct from it his 
indebtedness; and is a note taken as and for the purchase price of prop- 
erty sold to be regarded as ‘money loaned and invested’ within the mean- 
ing of the opinion in the case above cited?”’ 

In our opinion the endorsement and hypothecation of the note 
of $4,000 as collateral security to the note of $3,500 passes the 
legal title thereof to the party to whom the $3,500 note is given. 
The endorsee becomes the legal holder and owner of the collat- 
eral. The only right which the borrower of the $3,500 has in 
the note of $4,000, after it is thus pledged as security, is the 
right of redemption by the payment of the principal note of 
$3,500, or the right to the excess, if any, of the proceeds thereof 
after the collateral has been subjected to the payment of the 
principal note and interest. For the purposes of taxation the 
$3,500 note should be assessed to the owner thereof, while the 
$4,000 note held as collateral thereto by him shall be considered 
for no other purpose than that of ascertaining the value of the 
principal note of $3,500. The original owner of the $4,000 
note should respond to taxation for the excess value, if any, of 
the $4,000 note over that to which the same has been pledged 
as collateral security, as an item of property. The $2,000 of 
money invested in other land and the mortgages given by A. 
thereon to secure the balance of the purchase price are not to 
be taken into consideration by him in any manner in listing his 
personal property for taxation. 

The fact that the note of $4,000 may represent part of the 
purchase price of the Jand sold, in our judgment, makes it none 
the less ‘moneys loaned or invested” than it would be were the 
vendor of the land to receive the entire purchase price in cash 
and loan the same to a third party. 

Another question submitted in your letter for an opinion, is. 
the following: 


May a loan broker having both credits and debits arising from the 
ordinary transaction of his business offset the one against the other to 
find the true value of his credits? 

This proposition is mooted but not decided in the case of 
Lancaster County v. MeDonald, above referred to. Lf the notes 
and mortgages are the property in fact of the broker, they 
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should be assessed to him. If they represent moneys loaned or 
invested, we would suggest that no deduction of debts be made 
from them until such time as the supreme court may modify the 
rule announced in the recent case of Lancaster County v. Me- 


Donald. Very respectfully, 
; Norris, Brown, Attorney General, 
April 28, 1905. By W. T. Tuompsoy, Deputy. 


TAXATION—TELEPHONE STOCK. 


R. D. Druliner, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 


Dear Sir: This office is in receipt of your letter of the 20th 
inst., requesting an opinion upon the following proposition: 


‘‘When a telephone company is incorporated for $4,000 in Dundy 
county, and certificates of stock are issued to the amount of $1,500 to 
various parties in this county, shall these certificates be assessed to the 
corporation and also to the individual holding them?’’ 


Section 28 of the revenue law seems to answer this question. 
If the capital stock held by an individual is not otherwise 
assessed in this state, it shall be listed by the person holding and 
owning it, but if it has been assessed in the assessment of the 
corporation, it clearly ought not to be again assessed. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 
April 28, 1905. 


Taxation—Gratn Brokers. 


J.F. Fults, Esq., County Attorney of Furnas County, Beaver 
City, Neb. 


Dear Str: I have your letter of the 21st inst., requesting an 
opinion upon the following question: 


“Does not the same rule apply to grain brokers as that announced in 
the case of Western Union Telegraph Company v. City of Omahu?”’ 
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In this case the supreme court holds that the assessor may 
not take the gross receipts arbitrarily as the measure of value of 
the franchise of such a corporation. The statute attempting to 
confer authority for so doing is section 78 of the revenue law 
of 1903, which reads in part as follows: 


“Such gross receipts shall represent the franchise valuation which 
shall not be otherwise assessed.” 


In the opinion in the case referred to the court made the 
following observation: 


“The only fault to be found with the sections applying to these corpora- 
tions as they now stand is that the legislature said too much when it pro- 
vided that the franchise should be valued and the gross receipts taken as 
the measure of value. The gross receipts may be taken as a proper 
measure of value, as the amount of business tax to be levied upon such 
business, but may not be arbitrarily taken as the measure of the value of 
the franchise.’* 


Section 66 of the revenue law relating to grain brokers con- 
tains no such objectionable provision. Until the supreme court 
shall declare otherwise it will be the policy of this office to 
assume the validity of the provision of the revenue law for the 
assessment and taxation of grain brokers. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
April 28, 1905. 


Tax Sares—REDEMPTION. 


J. E. Porter, Esq., County Attorney of Dawes County, Crawford, 
Neb. 


Dear Sir: I have your letter of the 20th inst., requesting a 
construction of section 27 of the Ten Eyck scavenger law. 
Briefly stated your question is: 

‘Under the provisions of section 27, chapter 75, Session Laws of 1903, 


what amount is the owner of a parcel of land required to pay in order to 
redeem the same from taxes?’’ 


Under this section there are three classifications for redemption: 
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1. Redemption after deeree and before sale. If redemption 
is desired under this class, the party desiring to redeem may do 
so by paying to the county treasurer the amount of such decree 
with interest from the first day of October of the year in which 
the petition was filed at the rate of one per cent. per month and 
any penalty or costs which have been adjudged against the par- 
cel to be redeemed. 


2. Redemption after sale. If redemption is made under this 
class within six months from the date of sale, the party redeem- 
ing shall pay the amount of such sale with six per cent. interest 
thereon; after six months the amount of such sale with interest 
from date of sale at the rate of one per cent. per month or frac- 
tion thereof together with all taxes and assessinents paid subse- 
quent to the sale with interest at the same rate from the date of 
payment, during the last six months of the period of redemption 
in addition to the amount above provided for, every redemption 
shall include the amount expended by the purchaser in the ser- 
vice, or publication of notice to the owners and occupants of the 
real estate under the provisions of section 23. 


3. Redemption from premium sales, If redemption is made 
under this class, the party redeeming shall pay the amount of 
the deeree, interest and costs and subsequent taxes paid. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
_ April 28, 1905. : 


JopGMEeNTSs Against Counries—TaxaTion—HoMeEsreab. 


N. D. Burch, Esq., County Attorney of Boyd County, Butte, Neb. 


Dear Sir: I have your letter of the 24th inst., requesting an 
opinion on the following questions: 


“1, Do judgments against counties become dormant?’ 


In the case of Alter v. State, 62 Neb. 240, the supreme court 
has answered this question as follows: 
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“Tf no tax is levied and no proceedings begun to compel such levy, a 


judgment against a municipal corporation will become dormant in five 
” : 


‘2. Has the county board the right to pay dormant judgments, or 
should they require them first to be revived?’’ 


In our opinion the authority of a county board to pay a dormant 
judgment is extremely questionable. In the case of the State v. 
School District, 25 Neb. 301, and in Alter v, State, supra, it is 
said that to levy a tax to pay a dormant judgment would be a 
violation of duty on the part of the officer so levying it. It is 
our opinion that before the payment of such judgment should 
be authorized, the judgment should be revived. 


‘3. When does a government homestead become subject to taxation?’’ 


Section 33 of the revenue law of 1903 is so plain on this sub- 
ject that little, if any, room is left for construction. The section 
provides: 


‘“‘Any lands taken and held under the homestead or preemption laws, 
or any other land laws of the United States, shall be subject to full taxa- 
tion as soon as the holder thereof shall become entitled to make final proof 
of his claim.’’ 


This provision of the section of the law is based largely upon 
the holding of the supreme court of this state in the case of Graff 
v. Ackerman, 38 Neb. 720, which is as follows: 


‘‘When land has been fully earned or paid for, so that the clerical act 
of issuing the patent only is required in order to invest the purchaser or 
donee with the full legal title thereto, the jurisdiction of the state attaches, 
and it is taxable like other property; but where the conditions of the pur- 
chase or donation have not been performed, and the general government 
continues to have such a beneficial interest therein as will justify it in 
withholding the patent, it is not taxable by the agencies of the state.’’ 


Very respectfully, 
Norris Brown, Attorney General, 


By W. T. Tuomeson, Deputy. 
April 29, 1905. 


i 
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TaxaTIon—BurLtpinc AND Loan Assoctations—Post-oFFICE 
Furniture. 


A. H. Byrum, Bsq., County Attorney of Franklin County, Bloom- 
ington, Neb. 


Dear Str: I have your letter inquiring how building and 
loan associations should be taxed, and whether post-office furni- 
ture and boxes owned individually by a third class postmaster 
and used in the post-office are taxable. -In reply | beg to advise 
you as follows: 


1. The new revenue law contains no special provision for 
assessing building and loan associations. The legislation on 
that subject is found in the Compiled Statutes under the title 
“Corporations,” section 148a, being the answer to your first 
question. It is as follows: 


“Such associations shall not be subject to taxation on their capital 
stock, nor on their loans, advances or mortgages, but shares in said asso- 
ciations shall, for the purpose of taxation, be considered and held as 
credits, and members and holders of such shares shall list the same for 
taxation, and the same shall be taxed in such manner and subject to such 
deductions as may be provided by law for the taxation of other credits. 
The real estate of such association shall be subject to taxation in the 
same manner as provided by law in the case of other corporations and 
individuals.” 


I am advised by the secretary of the banking department that 
no foreign building and loan association has been licensed to 
transact business in this state, and the question of taxing such 
associations, therefore, will probably not arise at present. 


2. According to your statement, the post office furniture and 
taxes in question are held in private ownership by the person 
occupying the office, and are controlled and used as his own 
property. There is no provision in the constitution or revenue 
law of this state exempting such property from taxation and I 
know of no reason why it should not be listed and assessed. 

Very respectfully, 
Norris Brown, 
May 5, 1905. Attorney General. 
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Scnoot Layp—Deep, 


Hon. H. M. Eaton, Commissioner of Public Lands and Buildings, 
Lineoln. 


Dear Sir: I have the honor to acknowledge your favor as 
follows: 


‘In many instances holders of contracts for the sale of school lands die 
before final payment is made. Can there be any objection to issuing deed 
to the grantee or assignee, though such person be deceased at the time of 
final payment on the contract? Do you advise me to follow this rule 
rather than to issue deed to ‘Heirs at Law Of .....ss smmenen » deceased,’ 
or to ‘Devisees of......... deceased?’ ’’ 


In 1901 the statute contained a provision which seemed to re- 
quire the commissioner of public lands and buildings to execute 
such a deed to the purchaser or to his assigas only. Under the 
statutes then in force this department ruled that the deed should . 
be issued to the purchaser or to his assigns. (Opinions of Attorney 
General, 1901-1902, p. 92.) Since that ruling was announced, 
however, the legislature enacted a law containing the following 
provisions: 

‘Where patents for public lands have been or may be issued, in pursu- 
ance of any law of the state of Nebraska. to a person who had died, or 
who hereafter dies, before the date of such patent, the title to the land 
designated therein shall inure to and become vested in the heirs, devisees, 


or assignees of such deceased patentee as if the patent had issued to the 
deceased person during life.’’ (House Roll No. 21, Session of 1905. ) 


I am of the opinion that this statute is suflicient to authorize 
you, in case the purchaser of school land dies before final pay- 
ment of the purchase money, to execute the deed to the ‘Heirs 
at law of ———, deceased,” or to “Devisees of ———, deceased,” 
as the case may be. This method will greatly facilitate the 
transaction of business in your office and there is ample authority 
for pursuing such a course. (Shaw v. Loud, 12 Mass. 446, 447; 
Boone v. Moore, 14 Mo. 303; Thomas v. Marshfield, 10 Pick, 
Mass., 364.) 

Very respectfully, 
Norris Brown, 


Attorney General. 
May 5, 1905. 


164 REPORT OF THE ATTORNEY GENERAL 
Taxarion—Ratiroaps—Leasep Lines 


Hon. John H. Mickey, Governor, and Chairman State Board of 
Equalization and Assessment, Lincoln. 


Dear Str: I have received through the secretary of the state 
board of equalization and assessment, the request of your 
Honorable Board for the opinion of this department whether or 
not the property of the Chicago & Great Western, the Milwaukee 
& St. Paul, the Ilinois Central, and the Wabash railroads oper- 
ating over leased lines in this state, is assessable, and if assess- 
able, in what manner. 

Replying to the inquiry stated, I beg to submit the following: 

Under section 12 of the revenue law all property in this state 
not expressly exempt is subject to taxation. There is no pro- 
vision in the law exempting expressly or otherwise property such 
as you describe. A railroad company does not need to own a 
track, ora right of way, or a terminal within the state in order to 
subject whatever other property it owns in the state to taxation. 
This conclusion does not need to rest alone on section 12. In 
subsequent sections of the act, 84 to 96 inclusive, the legislature 
made express provision for the taxation of the property of all the 
railroad companies operating in the state whether they own or 
simply lease trackage and terminal facilities. 

Section 86 commands the state board “to ascertain all prop- 
erty of any railroad company owning, operating or controlling, 
any railroad or railroad service in this state’. The language 
you observe includes railroad companies operating or controll- 
ing any railroad or railroad service as well as those companies 
owning any railroad. It is clear therefore, that the legislature 
intended by the language quoted to provide for the taxation of 
all railroad companies doing business in the state of Nebraska 
including those having no trackage and terminals as well as 
those owning their own tracks and terminals. 

The same section further provides that for taxation purposes, 
the properties of these railroad companies shall be held to include 
not only “the main track, the side tracks, spur tracks, ware-house 
tracks, roadbed, right of way and depot grounds, &e”, but also 
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the “rolling stock” together with the “moneys, credits, franchises, 
and all other property of such railroad company used or held 
for the purpose of operating its road”. 9 

The same section further provides that it shall be the duty of 
the state board of equalization and assessment to appraise and 
assess the property therein described as personal property. 

A railroad company operating its own cars over the track of 
some other company has no tax to pay on the trackage, right of 
way and terminals used because those properties are assessed to 
the company which owns them. But the company operating 
railroad service in the state over leased lines must respond to the 
government with taxes on all the property that it does own, to- 
wit: its rolling stock, its moneys and credits in the state, its lease 
contract with the company whose trackage and terminals it uses, 
and its franchise. Its franchise, you understand, is its right to 
do business in this state, and that right or franchise together 
with its other property is assessable. Such is the settled doctrine 
of the land. (Adams Hxpress Co. v. Ohio, 165 U. S., 194; Same, 
166 U. S., 185; Maine v. Grand Trunk R. Co., 142 U. S., 227; 
Western Union Tel. Co, v. Missouri, 190 U. S., 412.) 

In order to ascertain the property of the railroad company 
operating over leased lines, and to determine its value for as- 
sessment purposes, you have the right under section 87 of the 
revenue law to require said company to return under oath to 
your board a schedule or statement giving in detail all the 
several items of its tangible property owned and used in this 
state; also its lease contract with the road whose trackage and 
terminals it uses; also its capital stock and bonds, and their 
value; also its earnings, gross and net, in and without the state, 
for the preceding year, together with such other information as 
you may require. With all the facts thus in your possession the 
value of the property in the state becomes a question for deter- 
mination by the board acting in good faith and exercising its 
best judgment based on the facts and circumstances shown to 
the board to be true. 

: Very respectfully, 
Norris Browy, 
May 8, 1905. Attorney General. 
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TaxaTIoN— OrFsETts—J UDGMENTS—EXEMPTIONS. 


H. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 


Dear Str: This office is in receipt of your letter of the 6th 
inst., requesting an opinion upon the following questions: 


1. May book accounts of merchants be offset by their debts? 

2. Whether a judgment obtained and pending appeal in the supreme 
court shall be listed for taxation? 

3. Whether improvements on homesteads, parsonages and fraternity 
balls are taxable? 


Answering the first question, we beg to say that in the case of 
Lancaster County v. McDonald, 103 N. W. 87, the supreme court 
held: 


“The word ‘credits’ as used in section 10427, Cobbey’s Annotated 
Statutes for 1903, means net credits. The indebtedness of the taxpayer 
may be deducted from gross credits to find the true value of credits for 
assessment. ’’ 

“The statute distinguishes between items of property to be scheduled 
for taxation. The other items named in the schedule are not to be con- 
sidered as credits, so as to allow indebtedness to be deducted therefrom. 
Notes and mortgages which represent moneys loaned or invested are not 
subject to such deduction.’’ 


As to the second proposition, it is our opinion that such judg- 
ment would within the purview of the revenue law, whether 
appealed from or not, arise to the dignity of a “credit” and 
therefore subject to taxation as such. 

Under the provisions of section 33 of the revenue latv, improve- 
ments on government land held as a homestead, in our opinion, 
are clearly subject to taxation as personal property. ‘The prop- 
erty of fraternal societies, such as the K. of P. and the like, are 
not contained in the exemptions from taxation specifically 
mentioned under the provisions of section 13 of the revenue law, 
and are therefore subject to taxation the same as any other 
property. Parsonages are also subject to taxation, and as to the 
correctness of this proposition we cite you to the following cases: 
First Christian Church v. City of Beatrice, 39 Neb. 432; Academy 
of the Sacred Heart v. Ivey, 51 Neb. 755; Cleveland Library 
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Association v. Pelton, 36 O. St. 253; People v. Collison, 22 Abb. 
N. Cas. (N. Y.) 52; Salem Lycewm v. Salem, 154 Mass. 15; 
Ramsey County v. Church, 45 Minn. 229. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
May 9, 1905. 


County Properry—SaLte—TRaNsFER. 


JS. Pedler, Esq., County Attorney of Sherman County, Loup 
City, Neb. 


Dear Str: I have your favor requesting the opinion of this 
department as follows: 


“Section 24, chapter 18, article 1, provides forthe disposition of property 
owned by counties. Can the treasurer of the county, as trustee, purchase 
property and convey good title, without a vote ofthe people of the county? 
In other words, does the fact of the title being in the name of a trustee 
change the rule, making it unnecessary to submit to a vote ofthe people?”’ 


Replying thereto you are respectfully advised that in my 
judgment section 24, chapter 18, article 1, of the laws of 
Nebraska, means all that it says, and that the county treasurer 
has no power to part with the title of property belonging to the 
county unless the law is complied with in all respects. The 
rule is elementary that whatever cannot be done directly, cannot 
be done indirectly. The word “trustee” does not modify or 
change the rule. The fact remains that the property belongs 
to the county and it is immaterial what description may have 
been given the county’s agent when it became the owner in fee. 

Very respectfully, 
Norris Browy, 
May 10, 1905. * Attorney General. 


Justin E. Porter, Esq., County Attorney of Dawes County, 
Crawford, Neb. 


Dear Str: This office has the honor to acknowledge receipt 
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of your letter of the 2nd inst., requesting an opinion as to the 
construction of the Ten Eyck scavenger law. More specifically 
stated, your question is as follows: 


“Is any sale made for less than the amount of the decree a premium 


sale, or does such sale becomea premium sale only after a premiun bid 


has been made?’’ 


It is our opinion that any sale made for less than the decree 
is subject to the premium bid and becomes a premium sale 
within the meaning of section 23 of chapter 75 of the Session 
Laws of 1903. In other words, where a sale has been made for 
an amount less than the decree the owner cannot redeem by 
paying the amount of the sale with the interest thereon, even 
though the redemption money is tendered before a premium 
bid is offered. 
: Very respectfully, 

Norris Brown, Attorney General, 

By W. T. Tuompson, Deputy. 
_ May 10, 1905. 


TaxaTION—TELEPHONE CoMPANIES. 


Jack Koenigstein, Esq., County Attorney “s Madison County, 
Norfolk, Nebr. 


Dear Sir: Iam in receipt of your recent letter requesting 
the opinion of this department as to the duty of the asséssor in 
assessing telephone companies which have refused to furnish him 
with the information required by section 77 of the revenue law. 


In reply you are respectfully advised that the assessor has the 
right under said section to examine the books of the telephone 
companies doing business in his district. In the event the tele- 
phone company refuses to allow him to inspect its books and 
also refuses to make to him the statement under oath of its 
personal property, it becomes the duty of the assessor to ascer- 
tain, in the best way he can, the value of the property sought to 
be assessed. In doing this he may examine the tangible property 
of the company, and also examine its statement for the preced- 
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ing year. Whatever his best judgment then is as to the value 
of the property should guide him in fixing its value. 


While I do not at this time feel safe in holding that part of 
section 77 of the revenue act unconstitutional which permits the 
assessor to add a fifty per cent. penalty to the amount which he 
thinks the property is actually worth, still there are grave doubts 
about the validity of that provision, and I would not advise that 
the assessor add any per centum to the amount which he deter- 
mines in his own mind the property to be worth. 


In fixing the value of the franchise, which should be added 
to the tangible property of the telephone company, the assessor 
has a right to consider as a factor in such valuation of the fran- 
chise the gross receipts of the company. Being refused the gross 
receipts of the company this year, he may consider the gross re- 
ceipts for the preceding year as a guide to his judgment on what 
the gross receipts are at this time. You understand under the 
recent holding of the supreme court that the gross receipts stand- 
ing alone are not a proper measure of the franchise value. 
(Western Union Tel. Co. v. Omaha, 103 N. W. 84.) They are 
simply one of the factors or items which shall be considered by 
the assessor, who determines the franchise value from all the 
evidence obtainable. 

Very respectfully, 
Norris Browy, 
Attorney General. 
May 12, 1905. 


TaxaTilon—CrepIts—OFrFrsETS—COLLATERAL. 


J.C. Martin, Esq., County Attorney of Merrick County, Central 
City, Nebr. 


Dear Sir; This office has the honor to acknowledge receipt 
of your communication of the 11th inst., requesting an opinion 
upon the following propositions: 


“A has a farm worth $6,000, encumbered by bond and mortgage for 
$2,000, bearing six per cent. interest per annum, payable annually, prin- 
cipal due in two years. A also sold another farm in March, 1905, to B and 
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in that deal, to accommodate B, takes B’s note for $2,000 secured by a 
mortgage on the land sold to B, the note due in two years bearing six per 
cent. interest per annum and intended by A, when collected, to be applied 
in payment of his mortgage. Must A list this last note in his assessment 
and can he deduct therefrom his indebtedness of $2.000? 

‘*A has borrowed a thousand dollars at his local bank and endorsed 
and delivered to the local bank a note for $1,000 payable to A, as col- 
lateral security to the loan. Must A list this collateral note and, if he 
must do so, can he offset it with his indebtedness to the bank? Who must 
list collateral security of that character?’’ 

It is our opinion that the party to whom A gives the $2,000 
note, if in this state and the same is still his property on April 
1, shall list the same for taxation without the right to deduct 
therefrom his debts. The A who sells his farm and takes a note 
for $2,000, if the owner thereof on the Ist of April, shall list the 
same for taxation without the right of deducting debts. On 
the other proposition, if A has borrowed $1,000 and endorsed 
and delivered a collateral note owned by him prior to April Ist, 
he shall not be required to list such collateral note, unless the 
value thereof exceeds the value of the note to which it is pledged. 
If it does exceed in value the principal note, then in that event 
he shall be required to list only the excess value thereof. 

Notes held by another as collateral security are not to be listed 
separately and independently of the note to which it is collateral, 
except as stated above. They are to be considered by the holder 
of the collateral solely for the purpose of ascertaining the value 
of the note to which it is collateral, the holder being assessed for 
the value of the principal note. If there is a value in the col- 
lateral exceeding that of the principal note, such excess value 
shall be assessed to the party entitled to such excess after the 
principal note is paid. 

Very respectfully, 
Norris Brown, Attorney General, 
May 12, 1905. By W. T. Tompson, Deputy. 


Taxation —Masonic Lopaes. 


B. E. Hendricks, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: I am in receipt of your request for the opinion of 


’ 
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this department on the question as to whether property of 
Masonic lodges and kindred institutions is exempt from taxation 
under the statutory provision exempting from taxation property 
used exclusively for charitable purposes. 


After an examination of this subject, I am convinced that the 
property of such institutions or societies is not exempt from tax- 
ation, under the provisions of our constitution and statutes 
exempting from taxation property used exclusively for charitable 
purposes. [am fully convinced that a proper construction of 
the statutory and constitutional provisions justifies this conclu- 
sion. (Bangor v. Masonie Lodge, 73 Me. 428; Young Men’s 
Society v. Fall River, 160 Mass. 409; State v. Central St. Lowis 
Masonie Hall Ass’n., 14 Mo. App. 596; State v. Patterson, 39 Atl. 
(N. J.) 655; Jones’ Hstate, 22 Abb. N. Cas. 50; Morning Star 
Lodge v. Hayslip, 23 O St. 144; Philadelphia v. Masonie Home, 
160 Pa, St. 572.) Very respectfully, 

Norris Brown, Attorney General. 


May 18, 19085. 


TaxaTion—Matyrevance or Scnoots—Cerrrricarion of Levy. 


Hon. J. L. McBrien, State Superintendent of Publie Instruction, 
Lineoln. 


Dear Sir: This office is in receipt of your inquiry of the 18th 
inst., requesting an opinion on the following question: 


“Ts it necessary under House Roll No. 180, passed with an emergency 
clause, amending section 5,437 of the Compiled Statutes of Nebraska for 
1903, for district boards to report to the county clerk the amount of money 
voted at the annual meeting for the maintenance of schools for the ensu- 
ing year, or may the certificate of school tax levied show the number of 
mills levied as under said section as heretofore existing?”’ 


It is the opinion of this department that the purpose of the 
amendment was for the certification to the county clerk of “the 
amount of money” required for the maintenance of schools dur- 
ing the ensuing year instead of “the number of mills on the 
dollar of the assessed valuation,” as under the original section. 
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We are not prepared to say, however, that should the authorities 
certify to the county clerk “the number of mills” to be levied 
instead of the “amount of money”’ to be levied that this, in itself, 
would vitiate the taxes levied, but it was the manifest intention of 
the legislature to require the amount of money and not the number 


of mills to be certified. Very respectfully, 
. Norris Brown, Attorney General, 
May 23, 1905. By W. T. Tuompson, Deputy. 


Personan Taxes—Disrress Warrants——-Co..ecrion. 


John Hl. Evans, Esq., County Attorney of Thomas and Hooker 
Counties, Thedford, Neb. 


Dear Sir: This office is in receipt of your letter of May 17th, 
stating that your county treasurer has forwarded to treasurers of 
other counties distress warrants for the collection of personal 
taxes, that they have made no returns and the time for return 
has expired, and you desire to know how he is to proceed in the 
matter. 


You are advised that section 158 of the act of 1903 makes it 
the duty of the county treasurer to whom a distress warrant has 
been forwarded by some other county, to collect said taxes the 
same as upon execution, or in other words, the same as he would 
enforce his own warrants for personal taxes, and to forward the 
proceeds thereof with such warrant and his return thereon to the 
county treasurer of the county from which the warrant issued. 
It is the opinion of this department that a county treasurer wil- 
fully or negligently failing to execute such warrant within the 
time required therefor by law would be liable to the county 
aggrieved upon his official bond for any damages such county 
may sustain by reason of such neglect or failure. 

Very respectfully, 
Norris Brown, Attorney General, 
May 23, 1905. By W. T. THompson, Deputy. 
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Taxation —RatLroaD Property—AsseEssMENT. 


Hon. John H. Mickey, Governor and Bx-officio, President of State 
Board of Equalization and Assessment, Lincoln. 


Dear Sir: Yousubmit to this department the question whether 

or not the grounds under machine and repair shops, general 
office buildings, and store houses of railroad companies in this 
state, shall be listed and assessed by your board or whether they 
shall be listed with the local assessors. 


In the opinion of this department, after a careful examination 
of sections 85, 86, 90 and 95 of the revenue law of 1903, all 
machine and repair shops, general office buildings and store 
houses of a railroad company situated on the right of way or 
depot grounds of such companies shall be assessed by the local 
assessors, while the right of way and depot grounds upon which 
they are situated shall be assessed by your board. All other 
property, either real or personal, of such companies, off its right 
of way and depot grounds, shall be locally assessed. What con- 
stitutes the right of way and depot grounds is a question for de- 
termination by your board from the facts in each particular case, 
under the law. 

Very respectfully, 
Norris Brown, Attorney General, 


By W. T. Tuompson, Deputy. 
May 26, 1905. 


Taxation—PersonaL Prorperty—Listina sy ADMINISTRATOR. 


Jack Koenigstein, County Attorney of Madison County, Norfolk, 
Nebr. 


Dear Str: We have your favor of the 29th ult., submitting 
the following propositions and asking an opinion thereon: 


1, A, a resident of this county, is administrator for the estate of B, 
who has personal property in an adjoining county. Is he required to list 
the property of the estate over which he is administrator, and in what 
county is such property assessable? 

2. Are deputy assessors entitled to a per diem of more than the number 


1i4 REPORT OF THE ATTORNEY GENERAL 


of days actually employed between the first day of April and the last 
Monday in May in the assessment of property, and may such deputies in 
addition to their per diem of $3 receive their expenses for livery or team 
hire in going about the county in the assessment of property? 


Answering the first question, it is our judgment that all the 
personal property of an estate should be listed by the adminis- 
trator of such estate. If the property consists of live stock 
located in a county other than that where the administrator re- 
sides, it should be taxed in the county of its location, but the 
administrator is the proper person to list the same. Other per- 
sonal property of the estate under the management and control 
of the administrator in the county where he resides should be 
assessed in the county of the residence of the administrator. 


Answering your second question; under the law the deputy 
assessors are not entitled to more than $3 a day for the time 
actually and necessarily employed in the discharge of their duties. 
They have no right to charge anything for livery hire or any 
other means of conveyance in the discharge of their duties. 
They would have no right to charge for time other than that 
between the first day of April and the time when it is their duty 
to make their final report to the county assessor, and in no event 
to exceed the time intervening between the first day of April 
and the last Monday in May. 

Very respectfully, 
Norris Brown, Attorney Gener, 
By W. T. Tuompsoy, , Deputy. 
June 2, 1905. 


TaxaTion—VaLuatTions—CHANGEs. 


John W. Graham, Esq., County Attorney of Dodge County, Fre- 
mont, Nebr. 


Dear Str: This office is in receipt of your letter of the 3d 
instant, making inquiry regarding the numbers of bills that 
were passed by the late legislature concerning the duties of the 
county boards of equalization. 


The only bill that affects materially the powers and duties of 
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county boards of equalization is Senate File No. 69, a copy of 
which we enclose you herewith. 

You request to be advised as to whether or not the county 
boards of equalization may adjust the values of real estate in the 
year 1905. Answering this question, we would say that, as you 
will observe from the provisions of the Senate File above named, 
the county boards of equalization are granted the authority to 
adjust values where gross error and apparent mistakes have been 
made in the over-valuation or under-valuation of real property, 
at any of their annual sittings asa board of equalization. This, 
in our opinion, does not give the board authority to change val- 
uations generally, but contemplates the correction of errors that 
are manifestly erroneous, or so palpably wrong as to warrant the 
presumption of fraud. 

Yours truly, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
June 6, 1905. 


JUVENILE OFFENDERS—INDUSTRIAL ScHoots—CoMMITMENT. 
Hon. H. M. Eaton, Chairman Board Public Lands and Build- 


ings, Lincoln. 


Dear Sir: I have your favor inclosing communication from 
the superintendent of the Industrial School for Girls at Geneva 
and requesting the opinion of this department whether the super- 
intendent is required to receive girls committed to that institu- 
tion by the district court sitting as a juvenile court. 

The recent act of the legislature creating the juvenile court 
expressly empowers the district judge presiding to hear com- 
plaints against juvenile offenders, and after the hearing and trial 
to sentence those found guilty to the industrial schools of the 
state, the boys to the Kearney institution, the girls to the one at 
Geneva. 

There is also a provision in this law which declares that noth- 
ing therein contained shall be construed to conflict with what is 
known as the old reform school act. 

It is my opinion that the boy or girl offender, within the 
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prescribed age limits, is eligible to sentence to the industrial 
schools of the state under either law. The provisions of both 
laws are in full force and effect, and should be observed. These 
laws do not conflict so irreconcilably as to be invalid for that 
reason. The offender mentioned in the letter of the superintend- 
ent appears to have been committed under the new law. It is 
the duty of the superintendent to receive and keep her, in accord- 
ance with the limitations of the mandate of the court who com- 
mitted the child to the Geneva school. 
Very respectfully, 
June 8, 1905. Norris Brown, Attorney General. 


R.S. Thornton, Esq., County Clerk of Dawson County, Lexing- 
ton, Neb. 


Dear Sir: I am in receipt of your favor of the 12th instant, 
inclosing a blank voucher for the use of those claiming bounty 
under the recent wolf bounty act. 

You will observe there is a space provided in the body of the 
voucher in which can be written the place where the animals 
were killed; and on the side of the blank is a place for the 
month, the day, and the year of the killing. While this voucher 
may not be artistically prepared, there is ample space thereon 
to comply with the provisions of the law, which requires that 
the applicant shall include in his statement, under oath, the time 
and the place where the animals were killed. 

This law does not go into effect until July 1. Any animals 
killed prior to that date do not come within the provisions of the 
act, because the act is not in force. “Hereafter” in the law 
means after the law is in force, and not before. 

Very respectfully, 
June 13, 1905. Norris Brown, Attorney General. 


Taxation—NationaL Bayks—Caprrat Srock—Depucrions. 


J. G. Burress, Esq., County Assessor of Johnson County, Tecum- 
seh, Neb. 


Dear Str: I have your favor of the 12th instant in which you 
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request the opinion of this department on the following question: 


“Should national banks be permitted to deduct any non-taxable paper, 
such as government bonds, from their capital stock?’’ 


In reply, you are respectfully advised that in my judgment 
the law does not authorize the deduction suggested. Your atten- 
tion is called to the provisions of section 56 of the revenue act, 
which provides for the assessment of the capital stock of all 
banks. The law does not authorize the assessor to make any 
deduction from the capital stock. The highest court in the land 
has approved this method of assessment. (National Bank v. 
Commonwealth, 76 U.S. 353.) 


You will observe that this assessment against the capital stock 
of banks is not an assessment in fact against the bankitself, but 
rather an,assessment against the capital stock of the bank, which 
is owned by the stockholders, The bank corporation does not 
own the capital stock; it is owned by the several shareholders. The 
law, however, makes the bank liable for the payment of this tax 
levied against the capital stock. The bank is protected in this 
payment of the tax by that provision of the law which gives the 
bank a lien on the stock for the taxes paid. 

Section 67 of the revenue act does not provide for any deduc- 
tions from the capital stock for the amount held by the bank in 
the way of government bonds. In the absence of an express 
provision of the statute authorizing the deduction to be made, 
the assessor is without authority to make such deduction. 

Very respectfully, 
June 13, 1905. Norris Brown, Attorney General. 


Assessors Books—Caances—Dury or County CLERK. 


J.J. Kinney, Esq., County Attorney of Kimball County, Kimball, 
Neb, 


Dear Str: I have received your recent favor stating that a 
dispute has arisen between the county clerk and the county as- 
sessor of Kimball County as to whose duty it is to correct the 
assessor’s books after the board of equalization has made changes 

12 
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and corrections thereon, and asking for the opinion of this office 
in the premises. 

In reply, I beg to advise you that the county clerk is the clerk 
of the county board of equalization and assessment, and it is his 
duty to keep a record of the changes and corrections made by 
that board. It is also his duty to make the tax-list used by the 
county treasurer; and | think that under the provisions of sections 
10538 and 10539, Cobbey’s Annotated Statutes, in connection 
with other provisions of the revenue law, it is the duty of the 
county clerk to make whatever record is required of the changes 
and corrections made by the county board of equalization and 


assessment. 
Very respectfully, 


Norris Browy, 
June 16, 1905. Attorney General. 


- TaxaTioN—AssesseD VALUATION —CHANGE. 


Honorable J. H. Mickey, Governor and ex-officio President of 
the State Board of Equalization and Assessment, Lincoln. 


Dear Sir: You submit to this department, on behalf of your 
board, the question as to whether, under the provisions of Senate 
File No. 69, amending section 121, of an act of the legislature 
of 1903 entitled, “An act to provide a System of Public Revenues,” 
etc., the county boards of equalization are authorized this year 
to change last year’s assessed valuation of real estate by town- 
ships through a percentum increase or decrease, and request an 
opinion thereon. 

It is the opinion of this department that neither Senate File 
No. 69 nor any other law now in force authorizes any such in- 
crease or decrease this year to be made by the county board. 
The third subdivision of section 121, in so far as real property 
is concerned, refers and applies to the first portion of subdivision 
2 of said section, and thereby restricts the right of the board to 
make such changes to the year 1904 and every fourth year there- 
after. Subdivision 3 does not refer to the exception or proviso 
of subdivision 2 of said section. In any other year after the 


OPINIONS 179 


assessment has been made, the county board of equalization is 
restricted in its authority to change real estate values to the 
correction of errors and apparent gross injustice in over valuation 
or under valuation; and, as we have hitherto held, such over 
valuation or under valuation must be so manifestly erroneous or 
unjust as to warrant the presumption of fraud. 

The only time when the county board of equalization may 
lawfully alter the valuation of real estate by townships through 
a percentum increase or decrease is the year in which the assess- 
ment is made. 

Very respectfully, 
Norris Brown, Attorney General, 
June 17, 1905. By W. T. Tuompson, Deputy. 


Stare Property—Taxes. 


Dr. W. B. Kern, Superintendent Asylum for Insane, Hastings, 
Neb. 


Dear Str: [have your favor informing me that the state, 
soon after April 1, 1905, bought eighty acres of land; that the 
deed was made April 5th following; that the vendor in the deed 
retained possession until March 1, 1906; that nothing was said 
in the deed about taxes for the year 1905. On these facts you 
inquire whether the vendee is liable for the taxes levied for 1905. 

In reply I beg to advise you that the new revenue law does 
not make taxes a lien on real estate until October of the year 
during which they are levied. When the state received its deed, 
April 5, 1905, no taxes for that year had been levied. Any 
taxes levied for that year did not become a lien until several 
months after the state obtained title. Since the taxes for 1905 
were not a lien when the state took its title, the vendee is not 
liable therefor. 

I am therefore of the opinion that under the facts stated 
in your letter you are not warranted in keeping out of the pur- 
chase money the taxes for 1905. 

Very respectfully, 
Norris Brown, 
June 19, 1905. . Attorney General. 
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County Boarps or EquaLization—Levy. 


Frank D,. Mills, Esq., County Attorney of Polk County, Osczola, 
Nebr. 


Dear Str: This department is in recerpt of your letter of the 
16th instant, requesting an opinion as to the construction to be 
given Senate File No. 51 of the legislature of 1905, and existing 
statutes, touching the time for making levy by county boards 
of equalization. 


After a careful examination of the amendment to the law on 
this subject, it is our opinion that the board will be authorized 
to adjourn as a board of equalization after performing its other 
duties as such board, to any reasonable date after the state 
board of equalization shall have certified its levies and returns 
to the county clerks of the several counties, without losing its 
jurisdiction to make levies for county and other municipal 
purposes. 

Yours truly, 
Norris Brown, Attorney General. 
By W. T. Tuompson, Deputy. 
June 19, 1905. 


Cotnry Boarp or Equatizarion—VALUATION—CHANGE. 


George A. Eberly, Esq., County Attorney of Stanton County, 
Stanton, Nebr. 


Dear Sir: This department is in receipt of your letter of 
the 17th instant, submitting the following proposition and re- 
questing an opinion thereon: 


“Is the county board of equalization limited and confined to values of 
property as they existed on April 1st of the year of their sitting, or may 
they take into consideration subsequent deterioration of property occur- 
ring subsequent to April Ist?’’ 


The revenue law of 1903 fixes the first day of April as the 
time to be reckoned with in the assessment of property. The 
value of the property, the amount, character, and ownership, 
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are all to be considered with reference to that date. Since the 
increased or enhanced value of property between that date and 
the date of actual assessment. should not be added, neither 
should the decreased value or quantity thereof be considered 
between the same dates. A decrease in value or diminution in 
quantity is a misfortune that must be borne by all taxpayers 
alike, within the contemplation of the law. 


The only exception to this general rule appears to be that 
contained in section 109 of the act of 1903, which, with refer- 
ence to real estate, permits improvements made between the 
first of April, 1904, and the first of April, 1905, and likewise 
for each subsequent year, where such improvements are in 
excess of $100, to be added to the value of the real estate, and 
permitting deductions to be made by reason of fire, floods or 
otherwise, for any building or other improvements which have 
been made previous to the last valuation of the land or lot on 
which the same shall have been. 


We are, therefore, unable to discover any authority lodged 
with the county boards of equalization to grant any relief to 
parties who may have lost a portion of their real or personal 
property between the first of April and the date when the 
county boards of equalization are authorized to hold their 
sessions. 

Yours truly, 
Norris Browy, Atarney General, 
June 19, 1905. By W. T. Txompson, Deputy. 


Taxarron—Satoon LicensE—AsseéssMEN’. 


John B. Raper, Esq., County Attorney, Pawnee County, Pawnee 
City, Nebr, 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 15th instant submitting the eHow- 
ing questions and requesting advice thereon: 


1. What sum, if any, should be assessed against A this year for a 
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license to sell malt, spirituous and vinous liquors between the first day 
of May, 1904, and the first day of May, 1905? 


2. If any is to be assessed, should it be assessed as a franchise, or 
under what other designation? 


The first question involves two propositions: (1) The right 
to assess such license or privilege as an item of property, and 
(2) the value to be placed thereon. 


It is the opinion of this department that such license is sub- 
ject to taxation, both upon reason and authority. There is no 
doubt that such a special privilege as that conferred by license 
to sell malt, spirituous and vinous liquors is a thing of value and 
subject to ownership. Section 3 of the revenue law of 1903 de- 
fines “property” as including every kind of property, tangible 
or intangible, subject to ownership. Section 12 of the same act 
provides that: 


‘*All property in this state not expressly exempt shall be subject to tax- 
ation, and shall be valued at its actual value, which shall be entered op- 
posite each item, and shall be assessed at 20 per cent. of such actual 
value.’’ 


Section 13 enumerates the properties exempted from taxation. 
Licenses are not included in the enumeration of exempted prop- 
erties. Cooley on taxation, vol. 2, page 1098, 3d edition, says: 


‘*An unconditional license does not exempt the licensee from being taxed 
upon the privilege it gives him. In this particular all valuable privileges 
stand upon the same footing; they are all liable to taxation at the will 
of the state, unless the state has bargained to exempt them * * * The 
privilege obtained by the licensee may therefore be taxed in consideration 
of the property value it possesses, and this not by the state only but by 
county and town also, if proper authority has been conferred upon them 
for that purpose.’’ (Coulson v. Harris, 43 Miss. 728: Drysdale v. Pradat, 
45 Miss. 445. ) 


The value to be placed thereon is purely a matter for the 
sound judgment and discretion of the assessor, the same as that 
exercised in fixing the value of other property. In fixing such 
value the assessor has the right to take into consideration the 
cost thereof and the time the same is to continue in force, as well 
as the pecuniary profits and losses that may fairly and reason- 
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ably be anticipated in connection with the business conducted in 
the exercise of the privilege granted. 


It is our judgment that such property should be listed as a 
franchise or privilege. 
Yours truly, 
Norris Browy, Attorney General, 
By W. T. Tuompsoy, Deputy. 
June 19, 1905. 


Satoon License Fee—Rerunp or Unearnep Porrron. 


Ray M. Harris, Esq., County Attorney of Butler County, David 
; City, Nebr. 


Dear Str: I have your favor stating that the county board 
of Butler county granted a license to a saloon keeper for a year 
from Sept. 1, 1904, in a village which at the time was unincor- 
porated; but that in December following the village was incor- 
porated; that the village board, May 1, 1905, granted a license 
to the same saloon keeper, and that the latter now asks the 
county to refund him the unearned part of the fee which he paid 
to the county. On these facts you inquire whether the county 
board should refund the unearned portion of the license fee. 


The rule applicable has been stated as follows: 


‘The license fee is not paid for the privilege of asking for a license, 
but for the license itself, and where the license fails through no fault of 
the applicant, he is entitled to have refunded the unearned portion.’’ 
(City of Auburn v. Mayer, 58 Nebr. 161.) 


It was not the fault of the licensee that the county board in- 
corporated the village and lost jurisdiction over the granting of 
licenses in the village, thus depriving the saloon keeper of the 
benefit of the license for which he had paid the fee to the county. 
Under the rule stated by the supreme court I am, therefore, of the 
opinion that under the facts stated in your letter the county 
should return the unearned portion of the license fee. 

Yours truly, 
Norris Browy, Attorney General. 
June 20, 1905. 
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County Boarps or Equatization—VaLuations—Levy. 


John M. Tucker, Esq., County Attorney of Cherry County, Val- 
entine, Neb. 


Dear Str: In reply to your telegram of recent date, | beg to 
say that your county board has no right under the law to. make 
a levy of taxes until the state board of equalization and assess- 
ment has completed its labors as such board and certified to 
your county clerk, as the law provides, the values of property 
in your county as finally determined by them. 

You will observe that section 132 of the revenue act provides 
that “no assessment shall be deemed final until the a¢tion of the 
state board shall have been had and certified to county clerks,” 
Until those values have become finally fixed by the state board 
of equalization and assessment, your county board would be 
unable to intelligently make a fair levy. Your county board 
must know what the valuations are before a proper and just levy 
can be fixed by them. | have sent you copies of the amend- 
ments to the revenue act passed by the last legislature, which 
declare that your county board shall not make a levy until the 
final certificate as to valuations is received from the state board of 
equalization and assessment. I certainly hope you will see that 
the taxing authorities of your county observe these amendments. 

Very respectfully, 
June 22, 1905. Norris Brown, Attorney General. 


HomusreaD Lanps—Frivat Proor—Taxarion. 
A. 8. Moon, Esq., County Attorney of Loup County, Taylor, Neb. 


Dear Sir: Ihave your favor requesting the opinion of this 
department as follows: 


‘*Can land be taxed upon which final proof has not been made when the 
entryman could make final proof in time to be taxed but has not done so?”’ 


The answer to this question is found in section 10,432 of 
Cobbey’s Annotated Statutes of Nebraska for the year 1903. 
The section, among other things, provides: 


‘Any lands taken and held under the homestead or pre-emption laws, 
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or any other land laws of the United States, shall be subject to full taxa- 
tion as soon as the holder thereof shall become entitled to make final 
proof of his claim. All taxes imposed under this section may be collected 
by levy and sale of the interest of such owner, or by suit in the name of 
the county against such owner.”’ 


You will observe that the language quoted is very plain and 
explicit, and that the lands described by you are subject to full 
taxation as soon as the holder thereof becomes entitled to make 
final proof of his claim. The law does not permit the holder of 
a homestead to evade taxation by withholding proof of his claim. 
The only questions for the taxing authorities to decide are, first, 
is the occupant of the land entitled to make final proof of his 
claim, and, second, the value of the land. 

It is, therefore the opinion of this department that the lands 
which you describe in your letter held by homesteaders entitled 
to make proof but who have failed to do so, are subject to taxa- 
tion, and should be listed by the assessor. 

Yours truly, 
June 22, 1905. Norris Brown, Atiorney General. 


Scuoot Lanp Lessee—Pustic Roap —Damaces. 


T. D. Meese, Esq., County Attorney of Wheeler County, Bartlett, 
Neb. 
Dear Str: This department has the honor to acknowledge 
your letter of the 20th instant submitting the following question 
and asking an opinion thereon: 


‘Is a lessee of school land, by reason of such fact, a competent claim- 
ant for damages within the contemplation of the road law, in opening and 
establishing a road along the section lines of such school land?’ 


From a careful examination of the road law and the decisions 
of our court thereon, it is our opinion that damages for which 
claim may be made and filed with the county clerk are damages 
to the freehold; that is to say, damages sustained by the person 
who owns the fee to the land. This principle of law is stated 
by the supreme court of this state in Chicago B. & Q. R. Co. v. 
Englehart, 57 Neb. 144. 
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The state, not the tenant, is the owner of the land. It follows 
‘that the lessee of school lands is not a competent claimant for 
damages within the meaning of the road law. Any damages 
the tenant might sustain by reason of the establishment of such 
highway are included in the damages recoverable by the state. 
In other words, the state collects all the damages arising from 
the location of the road, and the tenant must look to the state 
for protection if his use of the land under the lease has been 
impaired. Very respectfully, , 

June 24, 1905. Norris Brown, Attorney General. 


Scuoot Disrricrs—BuiLpine Funp. 


BE. B. Carrigan, Esq., County Attorney, Washington County, 
Blair, Neb. 


Dear Str: I have your favor requesting an opinion on the 
following propositions: 


1. “School district No. 24 of Arlington, Washington County, Nebraska, 
has been making levies for the past three years for the purpose of ‘building 
fund’. Having a school building and four lots, can this fund be used for 
the purpose of a new and distinct school site under proceedings had at a 
special meeting?’’ 

2. “Has the above school district the power to use this ‘building fund’ 
or any part thereof for the purpose of purchasing a new and distinct 
school site until the object for which the fund was created has been accom- 
plished?’’ 


In your letter you do not state the character of this school 
district, but I take it for granted that it is governed by sub- 
division 2, chapter 79, Compiled Statutes, and that the district 
is controlled by the annual school meeting and the district board. 
Section 8 of the subdivision cited provides: 


‘The qualified voters in the school district, when lawfully assembled, 
shall have power to adjourn from time to time, as may be necessary, to 
designate a site for a schoolhouse, by a vote of two-thirds of those pres- 
ent, and to change the same by a similar vote at any annual meeting; 
Provided, That in any school district where the schoolhouse is located 
three fourths of one mile or more from the center of such district, such 
schoolhouse site may be changed to a point nearer the geographical 
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center of the district by a majority vote of those present at any such 
school meeting.’’ 

The supreme court construed this section of the statute in 
Wilber v. Woolley, 44 Neb. 739, and ruled as follows: 

“‘A schoolhouse cannot be changed at a special election of the voters 
of a district, but can be relocated at any annual meeting by a vote of two- 
thirds of those present, except where the original location is three-fourths 
of a mile from the geographical center of the district, in which case the 
site may, by a majority vote, be changed to a point nearer such center.’’ 

The supreme court has therefore decided that a schoolhouse 
site can only be changed at an annual meeting. My answer to 
your first inquiry must be, therefore, that the school district at 
a special meeting could not change the schoolhouse site, nor 
could it accomplish the same purpose at a special meeting by 
appropriating school funds to the purpose of purchasing a 
new site. 

In reply to your second inquiry, I see no reason for holding 
that the school district at the annual meeting is without power 
to use the “building fund” for the purpose of purchasing a new 
and distinct schoolhouse site, if the district in a lawful manner 
had already changed it. Under the school law the disposition 
of the school fund and the selection of the schoolhouse site are 
committed to the school district. 

In this instance the money was raised by taxation and not by 
the issuance of bonds voted by the people of the district, and in 
my opinion the school law empowers the district to use the fund 
for the purpose of purchasing a schoolhouse site; though it may 
have been raised as a building fund. 

Very respectfully, 
Norris Browy, 
June 26, 1905. Attorney General. 


Taxation—GovernMEN? Lanps—Fivat Proor—AssessMENv. 
C. A. Ready, Esq., County Attorney of Hayes County, Hayes 
Center, Neb. 
Dear Str: I have your favor of the 26th instant, as follows: 


‘*4 question has been raised here regarding the assessment of land up- 
on which final proof has been made after the first day of January, 1905, 
and before the first day of April, 1905. I would like to have you construe 
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sections 10504 and 10565, Cobbey’s Annotated Statutes. I have noticed 
the opinion of the attorney general on this last section; but I would like 
to know how we are to find out what lands have been proved up on after 
January Ist? 

‘Tflands upon which proof has been made between January Ist and 
April lst are subject to taxation the year they are proved upon, why would 
not lands be subject to taxation upon which proof is made between April 
Ist and July 1st of the year the assessment is made?”’ 

In reply you are respectfully advised that section 10,504 of 
Cobbey’s Annotated Statutes for 1903 makes it the duty of the 
taxing officers to assess all lands which may be taxable April Ist 
of 1904 and every fourth year thereafter. Lands which become 
eligible to taxation after April 1, 1904, and before April 1st of 
each succeeding year should be put upon the tax list by the 
county clerk, as provided in sections 10,505 and 10,508. The 
taxing officers are informed of the eligibility of lands to assess- 
ment from two sources: a, from the records in the office of the 
register of deeds; b, from the certificate of the state auditor, as 
provided in section 10,565. Lands upon which proof has been 
made between January Ist and April Ist are subject to taxation 
for that year, but are not subject to taxation if the proof is 
made after April 1st unless the claimant was entitled to prove 
up prior to that time. April Ist is an arbitrary date which the 
legislature had the power to declare and fix as the time certain 
governing the taxation of real and personal property. 

Your attention is called to section 10,432 which provides that 
lands taken under the homestead or pre-emption laws are sub- 
ject to full taxation as soon as the holder thereof shall become 
entitled to make final proof of his claim. This is ample author- 
ity for the taxing authorities to assess lands where the claimant 
has failed or neglected to prove up as soon as he is entitled under 
the law to make final proof. 

Very respectfully, 
June 28, 1905. Norris Browy, Attorney General. 


Saertrrs—Fees—Distress Warrants. 


W. A. Myers, Esq., County Attorney of Harlan County, Alma, 
Neb. 
Dear Sir: [am in receipt of your favor of the 26th instant 
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requesting the opinion of this department concerning the 
right of the sheriff when acting as deputy for the county treas- 
urer in serving a distress warrant for the collection of taxes to 
charge and collect fees when he has failed to collect the taxes. 
No officer is entitled to collect fees for any service unless 
authorized specifically by statute. I find no authority in the 
law for the sheriff when acting as a deputy for the county treas- 
urer in the collection of taxes to receive compensation or reim- 
bursement or fees for his efforts to collect under a distress 
warrant. There must be a collection before there can be a fee 
charged. I think the law is well settled, as stated in an opinion 
of this department heretofore, that a county treasurer is not 
entitled to collect fees on distress warrant unless the property is 
sold and a collection made. The sheriff is acting as deputy 
county treasurer when he serves a distress: warrant; a deputy 
cannot collect fees any more than the principal for whom he acts. 
Very respectfully, 
June 28, 1905. Norris Brown, Attorney General. 


Taxation—County Treasurers’ Frees. 


M. F. Stanley, Esq., County Attorney of Hamilton, County, 
Aurora, Neb. 


Dear Sin: This department is in receipt of your letter of the 
29th instant touching the question of the taxation of the fees of 
a county treasurer which are earned on the first day of April. 
You state among other things in your letter, as follows: 


“There appears to be some question as to when a county treasurer has 
earned his fees on collections. Is it when he has made the collection and 
written the tax receipt?’’ 


In our opinion it is when he has made the collection. The 
statute relative to the fees to which a county treasurer is entitled 
bases those fees upon the amount collected. It would appear. 
from an examination of the statute on this subject that he would 
be authorized out of each sum of money collected to deduct the 
statutory collection fees therefrom, at once, and that an appro- 
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priation of such fees to his own use would in no manner con- 
stitute a misappropriation or embezzlement by such officer. 
The case of Barnes v. Red Willow County, 62 Neb., 505, seems 
to sustain this view, wherein, in the syllabus, it is said: 


‘4 county treasurer is not liable to the county for any fees earned and 
collected by him unless such fees in any one year exceed the compensation 
allowed the officer by law, together with the amount paid out by him as 
salary of deputy and assistants.’’ 

‘When a county treasurer dies and a successor is appointed who serves 
for the unexpired portion of the year, the amountof fees to be retained 
by both cannot exceed in the aggregate the sum fixed by statute as com- 
pensation for one year, plus the amount expended for a deputy and clerk 
hire.”’ 


In the case above cited Barnes had been elected in the year 
1893, and entered upon the duties of his office on January 4, fol- 
lowing, and continued in office and in the discharge of his duties 
until March 24 of the same year, when he died. Thereupon his 
successor was appointed. The commissions that Barnes was 
entitled to on the moneys collected amounted to $915.14. He 
was allowed a deputy at a salary of $700 per year. Out of 
these fees he paid his deputy as compensation $175, and retained 
the balance of $740.14. The county of Red Willow filed a 
claim against the estate of the deceased treasurer for the sum of 
$240.14 on account of the moneys retained by Barnes as fees in 
excess of the amount allowed by law, on the theory that the 
treasurer was entitled to only his pro rata share of the maximum 
fees of his office for the time he had actually served. The 
claim was disallowed by the county court and the action was 
appealed to the district court where the judgment of the 
county court was reversed anl judgment was rendered in 
favor of the county for the amount of the claim. From this 
judgment an appeal was taken to the supreme court. and the 
judgment of the district court was reversed. This decision was 
evidently based upon the theory that whatever sum the county 
treasurer had collected prior to his death, he was entitled to 
commissions thereon as provided by law, as soon as collected, 
and that no pro rata division thereof should be made. 

This leads us, therefore, to the conclusion that in this state 
the county treasurer should list for taxation whatever commis- 
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sions he is entitled to retain from moneys collected prior to the 
first day of April of that year, and which he has not already 
taken credit for against the funds collected. 
Yours truly, 
Norris Brown, Attorney Generul. 
June 30, 1905. By W. T. Tuompsox, Deputy. 


Le 


Mounicipar. Taxes—Levy—Powers or ViLtLace Boarp. 


Charles I. Bragg, Esq., Cownty Attorney of Garfield County, Bur- 
well, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 30th ultimo, stating that the board 
of trustees of Burwell, an incorporated village, had up to that 
date made and published no estimate of the expenses of such 
village for the ensuing fiscal year, as required by the provisions 
of section 8766, Cobbey’s Annotated Statutes. You submit the 
question and request an opinion thereon as to whether or not 
the village board of trustees may yet make, publish and certify 
to the county clerk such estimate so that a legal levy of taxes for 
such village may be made. 


It is the opinion of this department that this may be done, 
provided the village board acts promptly in the matter. Section 
8764, Cobbey’s Annotated Statutes, fixes the first Tuesday in 
May as the beginning of the fiscal year for cities of the second 
class and villages. Section 8765 provides that an appropria- 
tion ordinance shall be passed by cities of the second class and 
villages within the first quarter of the fiscal year. Section 8766 
provides that the estimate of money needed to be raised for the 
fiscal year shall be made before the appropriation ordinance is 
passed. These provisions would seem to make it clear that the 
estimate might legally be made at any time during the first 
quarter of the fiscal year. Section 136 of the revenue law of 
1903 (page 436, Session Laws) provides that any taxes of munic- 
ipal corporations within the county regularly voted and certified 
to the county clerk after the county board has made its levy and 
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before the county clerk shall have completed the tax, list, may 
be levied by the county clerk. 


It will thus be seen, we think, that if the village board acts 
with reasonable dispatch, it may still take the necessary pre- 
liminary steps to have legally levied the revenues necessary to 
defray the expenses of the village government for the fiscal year 
beginning on the first Tuesday of May, 1905, and ending on the 
first Monday in May, 1906, 

Very respectfully, 
Norris Brown, Attorney General. 
July 8, 1905. By W. T. Tuomrson Deputy. 


Penrrentiary Lanps—Sate—Puronase. 
Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: I have received your request for an opinion as to 
whether chapter 148, Session Laws of 1905, constitutes a valid 
appropriation of the funds arising from the sale of penitentiary 
lands. 


In reply I beg to advise you that in my judgment the mean- 
ing of the legislature as disclosed by chapter 148, Session Laws 
1905, is clearly expressed. The intention was to make provision 
for the sale of penitentiary lands now owned by the state and to 
use the proceeds thereof to buy other lands now needed by the 
penitentiary. It is true the legislature did not specify in dollars 
and cents the amount of money to be used in carrying out the 
purpose of the act, but it does specify: “That all monies or 
funds arising from the sale of such penitentiary lands, and all 
monies which have accrued or may hereafter accrue to the state 
of Nebraska, or remaining in the hands of the state treasurer at 
the date of the passage of this act, which have been realized as 
rentals for the leasing of any of the said penitentiary lands, shall 
be paid, transferred and credited to the ‘Penitentiary fund’.” It 
further provides that, “The said fund arising from these lands 
either by leasing or by sale shall be disposed of in the following 
manner: In the purchase of necessary and requisite lands to 
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meet the wants, needs and requisites of the state penitentiary, 
or in necessary repairs of the said state penitentiary, or in the 
care and cultivation of the lands belonging thereto or in the 
manner provided by the constitution.” 


The amount of the sales and the proceeds arising from other 
sources are easily ascertainable by the officers of the state, and 
this is sufficiently defined under the ruling of the supreme court 
in State v. ‘Babcock, 24 Neb. 787, where an act appropriating the 
amount of the proceeds of state lands was sustained, though the 
sum was not stated in dollars and cents. 

It was evidently the purpose of the legislature in enacting the 
law to which you have made reference that the proceeds of the 
sale of the penitentiary lands should be available for the imme- 
diate purchase of other lands; anda while the legislature did not 
make use of the word “appropriate” they used words of similar 
import, and [ am of opinion that the statue makes a valid 
appropriation. Very respectfully, 

Norris Brown, 
Attorney General. 
July 5, 1905. 


Taxation—Duvision oF ASSESSMENT—APPORTION MENT. 


Jack Koenigstein, Esg., County Attorney of Madison County, 
Norfolk, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your favor of July 8, requesting an opinion upon the 
"validity of section 38a of chapter 87, Compiled Statutes of 
Nebraska. 

This department has already had occasion to pass upon this 
question and express an opinion thereon, a copy of which I 
enclose you herewith. This may be found on pages 242-3 of 
Reports and Opinions of Attorney General for 1901-2. 

You also ask advice upon the question as to whether or not 
there is any provision for apportioning among the present own- 
ers taxes on real estate which has been divided since the time 
the land was assessed in 1904. 


13 
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You are advised that under the provisions of House Roll 51, now 
constituting chapter 111 of the Session Laws of 1905, section 
10,512 of Cobbey’s Annotated Statutes of 1903 was amended. 
The amended section makes it a part of the duties of the county 
assessors, where properties have been assessed as entities and 
afterward part or parts transferred to other parties, to set off and 
apportion to each his just and equitable portion of the assessed 
valuation. 


Your attention is also called to the provisions of Senate File 
69, now constituting chapter 112 of the Session Laws of 1905 
wherein it is also provided in the amendment to section 10,520 
of Cobbey’s Annotated Statutes for 1903 that the county board 
of equalization, in cases where farm lands or real property con- 
sisting of city, town or village blocks or lots have been assessed 
as entities and after the time of such assessment parts of such 
entities have been transferred by the owner or owners thereof 
to another party or to other parties, by sale or otherwise, may, 
at they annual meeting, apportion the just and equitable pro- 
portion of the assessed valuation of such entities to the various 
parcels of land into which such entities have, by transfer of the 
title, been divided, upon notice given to parties to such transfer. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
. July 11, 1905. 


TaxatioN—VaLuaTIoNS—CHANGE, 


L. H. MeKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Str: This department has the honor to acknowledge 
receipt of your letter of the 10th instant, in which you submit 
the question as to whether or not the state board of equaliza- 
tion and assessment has authority to change the valuation of 
real property this year when they meet, and request an 
opinion thereon. 
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Section 105 of the revenue law of 1903 provides: 


“All real property in this state subject to taxation shall be assessed 
on the first day of April, 1904, and every fourth year thereafter. Which 
assessment shall be used as basis of valuation for taxation until the next 
quadrennial assessment except as hereinafter provided.’’ 


Section 130 of said act provides, in substance, for the meet- 
ing of the state board of equalization and assessment on the 
third Monday of July of each year for the purpose of equalizing 
the assessments in the several counties and to that end are 
given power to increase or decrease the assessed valuation of 
any county by a per centum increase or decrease. This section 
of the law was amended at the last session of the legislature, 
giving to the state board the power in the equalization of assess- 
ments to increase or decrease the assessed valuation of any 
class, classes or kinds of property whenever in the judgment of 
said board it might be necessary in order to make the assess- 
ments conform to law. 


It will be seen by the foregoing that the state board of equal- 
ization and assessment have no authority to assess real estate, 
but are clothed with authority to take the assessment of real 
estate made by the county assessors as a basis for the equaliza- 
tion of values among the different counties of the state, and 
may, for that purpose only, increase or decrease the assessed 
valuation thereof. It is therefore the opinion of this depart- 
ment that the state board of equalization and assessment are 
clothed with the authority, at any of its annual meetings in 
July, as a board of equalization, to increase or decrease the 
assessed valuation of real estate in any county, for the purpose 
only of equalization, taking the valuation fixed by the county 
assessor as_ basis. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompsoy, Deputy. 


July 13, 1905. 
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Boarp or Irrication—Certiricates—F Exs. 


Hon. Adna Dobson, State Engineer and Seeretary of State Board 
of Irrigation, Lincoln. 


Dear Sir: I have your favor asking for the opinion of this 
office as to your authority to issue without fee to an appropriator 
of water for irrigation purposes a certificate showing the appro- 
priation where the appropriator’s right thereto was complete 
prior to July 1, 1905. 


In reply I beg to advise you that under the irrigation laws as 
they existed prior to July 1, 1905, there was no fee allowed for 
the services of the secretary for issuing a certificate of appropri- 
ation. The legislature, however, at the 1ecent session passed 
an act which went into effect July 1, 1905, and provided that 
there shall be paid to the state treasurer, in advance, for ser- 
vices of the secretary of the state board of irrigation, by the 
person demanding or necessitating the service, a fee of $1.00 
for issuing a certificate of appropriation. This statute is general 
in its application and makes no exception in regard to certifi- 
cates which might properly have been issued but which were 
not issued before the new law went into effect. The office of 
state engineer and secretary of the state board of irrigation is a 
creation of the legislature, and not of the constitution. The 
tight of the law-makers to exact fees for the service of such 
officer is unquestioned, and their power to make the law appli- 
cable to all future services is equally clear. There can be no 
vested right in the gratuitous services of an officer whose office 
‘ was created by the legislature. The legislative department of 
government may change at will the salary of an office created by 
that body, and make the legislation applicable to present officers 
and existing conditions. The compensation of an officer does 
not rest in contract and is not protected by the provisions of the 
state or federal constitution against laws impairing the obliga- 
tions of contracts. (Throop on Public Officers, sec. 443.) 


Those persons entitled to an appropriation of water and to a 
certificate showing that fact, prior to the enactment of the new 
law, could have obtained their certificates gratuitously under 
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the old law, but, having failed to require the issuance of such 
certificates when they could lawfully have been procured free 
of charge under the old law, they must abide by the provisions 
of the new act, which, according to its terms, applies alike 
to all. According to the terms of this new act a fee of one 
dollar must be paid in advance into the state treasury before 
the secretary of the state board of irrigation is authorized to 
issue a certificate of appropriation of water, and I am of the 
opinion that this act applies to the adjudications made before 
July 1, 1905, as well as to those subsequently made. 
Very respectfully, 
Norris Browy, 
July 14, 1905. Attorney General. 


Motor VeEsicLes—ReEcIstRaTIoON—FEEs. 
Hon. A, Galusha, Seeretary of State, Lincoln. 


Deas Str: 1 have received from Mr. H. E. Frederickson, a 
dealer in automobiles at Omaha, a letter in regard to the fees 
required to be paid under chapter 129, Session Laws of 1905, 
being an act “requiring the registration of motor vehicles and 
regulating their use or operation upon the highways or streets.” 

Section 2 of that act provides: 


‘‘Every owner of a motor vehic e shall, for every such vehicle owned 
by him, file in the office of the secretary of state a statement of his name 
and address, with a brief description of the vehicle to be registered, on a 
blank prepared and furnished by such secretary for that purpose. The 
filing fees to be one dollar ($1.00.)” 


This section, in connection with other provisions of the stat- 
ute, arbitrarily requires every owner of a motor vehicle to pay 
for every such vehicle owned by him one dollar, regardless of 
the number or the purpose for which the vehicles are kept. 
There is no provision in the act making the rule different when 
applied to retail or wholesale dealers. The enactment of the 
legislature is plain and leaves no room for construction. It re- 
quires the payment of a $1.00 registration fee for each vehicle 
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from every owner of a motor. The executive department has 
nothing to do with the wisdom of this regulation, and there is 
nothing to do but to follow the requirements of the law. 
Very respectfully, 
Norris Brown, 
July 15, 1905, Attorney General. 


County TREAsURER—SUCCESSION. 


E. H. Sexson, Esq., County Treasurer of Perkins County, Grant, 
Neb. 


Dear Sir: This office is in receipt of your letter of the 17th 
instant, submitting the following proposition and requesting an 
opinion thereon: 

“On the 15th day of May, 1903, our county treasurer died and I was 


appointed to fill out the unexpired term. I was elected the following fall 
for two years. Am I eligible to another term?’’ 


This is a matter that should- have been submitted to the 
county attorney of your county. However, you are advised that 
section 10, chapter 26, Compiled Statutes for 1903, is as follows: 


“A county treasurer shall be ineligible to office for more than 
two consecutive terms.” 


An unexpired term filled out by appointment is, in our 
opinion, a term within the meaning of the section quoted above, 
and such term, taken in connection with the term for which you 
were elected, would appear clearly to render you ineligible to 


succeed yourself, Very respectfully, 
Norris Brown, Attorney General, 
July 21, 1905. By. W. T. Txompson, Deputy. 


Sunpay Basesat. 


a 


T. M. Johnson, Esq., Chappell, Neb. 


Dear Sir: In reply to your favor of the 20th instant, I beg 
to inform you that section 241 of the Criminal Code prohibits 
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baseball games on Sunday. This statute was interpreted and 
upheld in the case of State v. O'Rourke, reported in 35 Neb. 
614. In that case the court held: 


‘*Under the provisions of section 241 of the Criminal Code, any person 
of fourteen years of age or upwards, who shall, on Sunday, engage in 
sporting, etc., shall be fined in a sum not exceeding twenty dollars or be 
confined in the county jail not exceeding twenty days, or both. 

“Playing baseball on Sunday comes within the definition of sporting, 
and renders the persons engaging therein liable to the punishment pro- 
vided for in section 241.’ 


Very respectfully, 
July 22, 1905. Norris Brown, Attorney General. 


GoveRNOR—ENFoRCEMENT OF Loca Laws—-Powers, 
Hon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Str: 1 have the honor to acknowledge receipt of your 
request for the opinion of this department as to the extent of 
your authority over local officers who have been elected to en- 
force the law but who refuse to do so. In reply to your 
inquiry, | beg to submit the following: 


In the first place, it must be conceded that as governor you 
have no power to control the action of local officers chosen’ by 
lawful authority and wholly independent of your pleasure or 
wish in the matter of their selection in the discharge of their 
duty unless such power is*conferred by law, either express or 
implied. The constitution in express terms vests in the chief 
executive power to control the conduct of such officers as are 
appointed by him. 


“The governor shall have power to remove any officer whom he may 
appoint, in case of incompetency, neglect of duty, or malfeasance in office; 
and he may declare his office vacant, and fill the same as herein provided 
in other cases of vacancy.’’ (Sec. 12, Art. 5 of the Constitution.) 


By the provision quoted officers who are your appointees are 
subject to removal by your command, should they be either in- 
competent or neglectful of duty, or guilty of malfeasance in 
office. But this does not aid us to determine what your power 
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may be when officers not appointed by you refuse for any reason 
to do their duty under the law. Neither the constitution nor 
the statute directly or by inference gives the executive power to 
remove for any cause any officer not his own appointee. The 
power of removal or impeachment of other officers for official 
misconduct is by law vested not in the governor but in county 
boards and local tribunals, in the legislature, and in the courts. 
Therefore it may safely be concluded that under the law the 
governor is without power to compel or coerce any officer not 
his appointee to perform his duty. That power lies in other 
hands than those of the executive. This conclusion is not shaken 
by section 6 of article 5 of the constitution, which provides: 


“The supreme executive power shall be vested in the governor, who 
shall take care that the laws be faithfully executed.’’ (Sec. 6, Art. 
5 of the Constitution.) 


While the above provision appears broad and comprehensive, 
vesting the governor with supreme executive power, and enjoin- 
ing on him the duty to “take care that the laws be faithfully 
executed,” it wholly fails to provide the ways and means by 
which the executive may exercise the power so given and per- 
form the duty so enjoined, when officers other than those ap- 
pointed by him refuse to do their duty. The legislature has 
also failed to provide any procedure for the executive to follow 
in giving the above constitutional provision force and effect. 

The legislature, however, has given every citizen of the state 
the right to make complains against’any officer guilty of willful 
disregard and neglect of duty, and has conferred upon the 
proper tribunal or court the express power to impeach and _re- 
move such officer. The governor, if he chooses and has sufficient 
evidence on which to base a belief in the guilt of the officer, may 
proceed under this enactment of the legislature as any other 
citizen of the state to make and prosecute such complaint; but 
he does it as a citizen, not as the executive. 


I do not think the constitutional provision quoted was intend- 
ed as a command to the executive to make and prosecute 
complaints against local officers for neglect of duty; and in the 
absence of legislative command I do not believe you are required 
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by law to do so. The responsibility for holding local officers to 
a strict performance of duty rests on the courts and the citizen- 
ship of the locality which chooses the officers. Such has been 
the uninterrupted practice and interpretation of the law by the 
legislative, executive and judicial departments of the state ever 
since its admission into the Union, 


This department is in constant touch with the county attorneys 
of the state and has personal advice of the work they are doing 
in most of the counties. We are yet to be informed of a single 
instance where the county prosecutor has failed or refused to 
perform the duties imposed on him in the prosecutions of offend- 
ers against the law. If you know or are advised of any such 
instances, this department will immediately act on your sugges- 
tion and invoke the proper court to compel such officer to 
perform his duty, or to remove and punish him. 


The legislature has provided another remedy against official 
lawlessness. Any citizen may apply to the courts for a writ of 
mandamus to compel a derelict officer to perform his official 
duty. Every citizen is bound to bear his share of the burden 
of government; which means that he should act when he has 
personal knowledge of official malfeasance. The chief executive 
has no power under the law to do more than any other citizen 
of the state in the matter of ¢ mtrolling the official conduct of 
men chosen to local office, for whose selection the governor is in 
no way responsible. By example and almonition the governor 
has extended power to influence and persua‘le officers, both local 
and state, to official zeal and rectitude,—a power, permit me to 
say, constantly exercised by Your Excellency; but the law 
neither expressly nor by implic ition authorizes the governor to 
assume personal or executive control of local officers, or to direct 
the local administration of governmental affairs in times of peace. 

Very respectfully, 
Norris Brown, 
Attorney General. 


July 22, 1905. 


202 REPORT OF THE ATTORNEY GENERAL 


Taxation —Levy—Cuance or Assessep VALUATION, 


0. E. Bozarth, Esq., County Attorney of Gosper County, Elwood, 
Neb. 


Dear Sir: ‘This department has the honor to acknowledge 
receipt of your letter of the 24th instant, stating that your 
county board of equalization on the sixth day of July made a 
levy for the necessary taxes for the current year and adjourned, 
and further stating that the state board of equalization and 
assessment has changed the assessed valuation of horses in your 
county 15 per cent. You request an opinion upon the question 
as to whether the levy made by your county board before the 
state board of equalization and assessment had convened and 
taken action as above indicated is void or valid, and if void, 
how they may now remedy the matter. 


Section 130 of the revenue law of 1903 provides that the 
state board of equalization and assessment shall meet on the 
third Monday of July of each year at the state capitol for the 
purpose of equalizing assessments. This section now constitutes 
section 10529 of Cobbey’s Annotated Statutes for 1903. Section 
136, now section 10535 of Cobbey’s Annotated Statutes for 
1903, was amended at the last session of the legislature, and 
now provides, in part, as follows: 


‘*Sec. 10535. The county board of equalization shall adjourn from 
time to time until the action of the state board of equalization and assess- 
ment shall have been had and certified to the county clerk and on the last 
day of sitting as a board of equalization the county board shall levy the 
necessary taxes for the current year, including all county, township, city, 
school district, precinct, village, road district and other taxes required 
by law to be certified to the county clerk and levied by the county board.”’ 


It-is the opinion of this department that the county board of 
equalization had no lawful right to make levies or take a final 
adjournment as such board until the state board of equalization 
and assessment had convened, equalized the value of propertiés 
throughout the state and caused to be certified to the county 
clerk any increase or decrease that it may have made in the 
assessed valuation of any property of the county, and that it had 
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no right to make any levy for taxes until the action by the state 
board above suggested had been taken. It is further the opinion 
of this department that it is the duty of your county board of 
equalization to reconvene for the purpose of making the neces- 
sary levies for the county and other taxes after the state board 
of equalization and assessment shall have finished its labors 
and made its certification to the county clerk, as above indicated. 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuomrson, Deputy. 

July 26, 1905. 


Country Brioges —Reraration—Bips—Norice. 


J.J. McAllister, Bsq., County Attorney of Dakota County, Dakota 
City, Neb. 


Dear Sir: This department is in receipt of your communi- 
cation of the 28th instant containing copy of a notice for sealed 
bids for building and reparation of county bridges in your 
county under the provisions of chapter 126 of the Session Laws 
of 1905 and requesting to be advised: 


1. Whether or not said notice is insufficient because it omits to state 
the number of:bridges proposed to be built or repaired and the proposed 
location thereof. . 


2. Whether or not a contract for bridges costing to exceed #200 may 
lawfully be entered into by the county board before such board shall have 
obtained from the secretary of the state board of irrigation prints, 
plans, ete. 


3. Whether or not it is necessary that prints and c»pies of such plans 
and specifications of proposed bridges be kept on file in the office of the 
county clerk for distribution to prospective bidders and tax payers before 
any such contract may lawfully be entered into by the county board. 


The copy of notice which you inclosed fails to give the number 
or the location of the bridges proposed to be built. Section 9 of 
chapter 126 provides among other things that the notice shall 
state the general character of the work, the number and kind of 
bridges required to be built and their proposed location as near 
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as can be estimated and determined. Section 12 provides that 
bidders for the erection and reparation of bridges and approach- 
es, etc., when the cost shall exceed $100, shall be required to 
bid separately on each different kind and class of bridge, with 
the approaches thereto, and the county board is given authority 
under this section to throw out and not consider blanket or col- 
lective bids. From the foregoing we are led to the conclusion 
that a reasonable compliance with said section 9 demands that 
the number and location of the proposed bridges should be set 
forth in the notice, and that the notice provided for affects the 
jurisdiction of the board in the letting of such contract, and that 
without a substantial compliance therewith in the manner 
specified the county board is without authority to accept bids and 
to let contracts for the building and reparation of bridges. 
Answering your second question: Section 10 provides. that 
the county commissioners or supervisors shall require bidders to 
bid upon plans and specifications prepared by a competent 
engineer and adopted by the county board; that in any county 
having a county engineer said plans and specifications shall be 
prepared by such county engineer. Section 14 provides that the 
secretary of the state board of irrigation, whenever requested to 
do so by the county board of any county, shall prepare plans and 
specifications, etc., the cost of which brilges shall exceed $200. 
Section 11 provides that the county board shall not let or enter 
into any contract for the erection of any bridge the cost of which 
shall exceed the sum of $200 until there shall have been adopt- 
ed by said hoard general plans and specifications. It thus 
appears that before any contract may be let it is necessary that 
some plans and specifications be adopted by the county board 
from one or both of the sources indicated by the sections above 
referred to. It is not necessary, however, in our opinion, that 
they should be prepared by the secretary of the state board of 
irrigation, because it is left to the discretion of the county board 
whether they shall request such secretary to furnish the same. 
As to your third question: Section 15 among other things 
provides that no contract shall be entered into under the pro- 
visions of this act for the construction or reparation of any 
bridge or approaches unless for a period of 30 days immediately 
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preceding the time of entering into such contract there shall 
have been filed for distribution by the county clerk to prospec- 
tive bidders and tax payers of the county prints of the plans 
and printed copies of the specifications. This is also, in our 
opinion, a condition precedent to the authority of the county 
board to award contract for the erection or reparation of bridges 
the ‘cost whereof will exceed the sum of $200. 
Very respectfully, 
Norris Brown, Attorney General, 

July 29, 1905. By W. T. Tompson, Deputy. 


VorinG Precincrs— \BoLIsdMeNt—AvtaHority oF County Boarb. 


P. W. Scott, Hsq., County Attorney of Chase County, Imperial, 
Neb. 


Dear Str: I beg to acknowledge your favor stating that the 
county commissioners of Chase county desire to abolish James- 
town precinct and attach the territory thereof to Lamar precinct 
and asking for the opinion of this office as to whether they have 
lawful authority to do so in the absence of a petition asking for 
the change. I observe from your statement that only five voters 
—who are members of the election board—attend the election 
in Jamestown precinct, and that the cost to the county is about 
five dollars for each vote cast at the electim. 


The authority of the county board in relation to precincts 
is as follows: 


“Each board of county commissioners shall divide the county into con- 
venient precincts; and as occasion may require, erect new ones, subdivide 
precincts already established, and alter precinct lines.’’ \ (Compiled 
Statutes, ch. 18, art. 1, sec. 60.) 


This provision unquestionably confers upon the county com- 
missioners the power to abolish a precinct and attach the 
territory thereof to another precinct. I find no statute which 
makes the exercise of such power dependent upon a petition, 
and I think it may be exercised independently of a petition. 
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In addition to what I have just said, | may add that it is the 
general rule that an election must be held at the place desig- 
nated by the officers having statutory power to fix it, and that 
there is no authority for holding the election elsewhere. (Mil- 
ler v. Thompson, 1 Bart. El. Cases, 118; Willzams v. Potter, 114 
IL. 628; Snowball v. People, 147 Ill. 260.) 


In my opinion, the facts stated in your letter are sufficient to 
warrant the county board in abolishing Jamestown precinct and 
attaching the territory thereof to Lamar precinct, unless the 
increased distance to the polling place makes it inconvenient 
for the voters to attend. 

Very respectfully, 
Norris Brown, 
August 1, 1905. Attorney General. 


Pottce Jupag—E—Vacancy-——Powers or Mayor. 


L. B. Stiner, Esq., County Attorney of Clay County, Clay 
Center, Neb. 


Dear Sir: 1 beg to acknowledge your favor stating that the 
office of police judge in Fairfield, a city of the second class in 
Clay county, is vacant by reason of the permanent removal of 
the police judge from the county and that the only justice of the 
peace residing within said city is absent on business. On the 
facts stated you request the opinion of this department on 
the following propositions: 


1. ‘Can the mayor act in the capacity of police judge and hear 
offenses arising under the city ordinances ?’’ 


2. ‘Can the mayor and city council fill the vacancy in the office of 
police judge by appointing some one other than a justice of the peace?’’ 


First. I know of no statute authorizing the mayor of a city 
of the second class to act in the capacity of police judge, and 
am convinced that no such authority exists, 


Second. It is the intention of the law to make provision for 
filling all vacancies in public offices so that the administration 
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of public affairs may not be interrupted. An examination of 
the charter of cities of the second class will show that the 
legislature has made provision as follows for the filling of 
a vacancy in the olfice of police judge: 


“The mayor shall, on notice thereof, appoint some justice of the peace 
holding and exercising the duties of his office within the corporate limits 
of such city to.act as police judge during such vacancy, absence or disa- 
bility of said police judge.’’ (Compiled Stat. ch. 14, art. 1, sec. 37.) 


Except as above stated I am unable to find in the charter of 
cities of the second class any provision authorizing the mayor 
to fill a vacancy in the office of police judge. Since the only 
justi e of the peace residing within the city is absent, the mayor, 
under the provision cited, is not authorized by the charter to 
appoint any other person to fill the vacaucy. Resort must be 
had, therefore, to the general statute on the subject of filling 
vacancies in office. The general statute on the subject mentioned 
provides that vacancies shall be filled “in city an1 village offices 
by the mayor and council or board of trustees.” (Comp. Stat. 
ch. 26, sec. 103.) In order that there may be no vacancy in the 
office of police judge during the absence of the resident justice 
of the peace, the mayor and council may, in my opinion, appoint 
a suitable person to act temporarily. 

Very respectfully, 
Norris Brown, 
August 1, 1905. Attorney General. 


Auien Herrs—Treaty Ricurs—Esougar. 


G. C. McAllister, Esq., County Attorney of Deuel County, Chap- 
pell, Neb. 


Dear Sir: I beg to acknowledge your favor inquiring as 
follows: 
“Tf a citizen of this state dies intestate seized of land in Nebraska and 


leaves surviving him an alien brother residing in England, and a resi- 
dent widow, will the land escheat to the state or go to the widow?” 
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Under the treaty between this country and Great Britain real 
estate which but for the disqualification of alienage would 
descend to a citizen of Great Britain does not escheat to the 
state until the alien heir has had an opportunity to sell the 
property and remove the proceeds. The rights of a widow who 
resides in this state are not defeated by the statutes relating to 
escheats. : 

Under the recent treaty between the United States and 
Great Britain, a subject of the latter is allowed three years— 
which time may be reasonably prolonged—to sell real estate and 
withdraw the proceeds thereof, without restraint or interfer- 
ence. The treaty also provides that where a deceased person 
leaves land which but for alienage of his heir would descend to 
a citizen of Great Britaiu, the competent local authorities shall 
at once inform the nearest consular officer of that nation of the 
fact of his death, in order that the necessary information may 
immediately be forwarded to the persons interested. These 
treaty obligations are part of the law of the land, and must be 
observed regardless of the requirements of local statutes. I 
have no hesitation, therefore, in advising you that the land in 
yuestion cannot be escheated to the state until the alien heir has 
had notice and an opportunity to sell the property and remove 
the proceeds, and that the widow’s rights under our statutes are 
not defeated by the acts relating to escheats. 

Very respectfully, 
Norris Brown, 
August 7, 1905. Attorney General. 


Stor Macutnes-—Prosecurion. 


Richard C. James, Hsq., County Attorney of Richardson County, 
Falls City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 16th instant, requesting an opinion 
on the question as to whether or not the use of a public device 
into which nickels may be deposited and which in turn sets in 
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motion certain machinery which determines whether the deposi- 
tor shall win one or more cigars or none at all, set up and 
allowed to be used by a person, is an offense within the meaning 
of section 215 of the Criminal Code. 


It is our opinion that this constitutes an offense within the 
meaning of said section, and that any person keeping and main- 
taining for use any such device is subject to criminal prosecu- 
tion. We may also add that a prosecution for this offense would 
lie under the provisions of section 224 of the Criminal Code. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
August 17, 1905. 


Pusiic Roaps—Damaces—A pPEAL. 


L. H. Cheney, Esq., County Attorney of Frontier County, Stock- 
ville, Neb. 


- Dear Sir: Replying to your inquiry of August 15, I beg to 
advise you that in the judgment of this department an appeal 
from the allowance by the county board of damages resulting 
from the location of a public highway does not supersede the 
finding of the board opening the road. 


The board has the power to declare and establish a public 
road, provided the necessary notices have been given and juris- 
diction of the subject matter acquired by the board. The road 
overseer, therefore, is authorized to open and prepare the road 
for public travel, although an appeal has been taken by some 
claimant for damages. The law does not require that the over- 
seer shall wait until the court has finally determined the 
amount of the damages. f 

Very respectfully, 
Norris Browy, 
Attorney General. 
August 19, 1905. 


“4 
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Draryace—Avortuority or County Boarp. 


Charles C. St. Clair, E'sq., County Attorney of Phelps County, 
Holdrege, Neb. 


Dear Sir: This department is in receipt of your letter of the 
24th instant, as follows: 


‘Please give me your opinion as to whether an application or petition 
filed under chapter 89, article 1, of the 1903 Code would be under the juris- 
diction of a CoDBey board of supervisors, or rather a county under town- 
ship organization.”’ 


We take it that you desire to know whether the board of 
supervisors in counties under township organization has the 
same authority as is conferred upon county commissioners in 
counties not under township organization, touching the ques- 
tion of drainage. 


It is our opinion that the terms county commissioners and 
county supervisors are used interchangeably, and that the same 
authority is conferred upon each, with respect to ditches. The 
title of the act would clearly indicate this intention, it being an 
act to provide for draining marsh or swamp lands in the state of 
Nebraska, and the power in that behalf is intended to be vested 
in the county board, which consists of a board of supervisors in 
the one case aud of a board of conamissioners in the other. In 
the case of Dodge County v. Acom, 61 Neb. 376, the authority 
conferred by the chapter above mentioned was exercised by a 
board of supervisors in a county under township organization, 
and the action of said board in that case was sustained by the 
supreme court. Therefore, we are led to the conclusion that 
this authority may be as legally exercised by a board of eapee 
visors as by a board of county commissioners. 

Very respectfully, 
Norris Brown, Attorney’ General, 
By W.T. Tuomeson, Deputy. 
August 28, 1905. 
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~ Lewis C. Paulson, Esq., County Attorney of Kearney County, 
Minden, Neb. 


Dear Str: This department has the honor to acknowledge 
receipt of your letter of the 28th instant, in which you inake the 
following statement of facts and request an opinion thereon: 


‘On March 3, 1905, the village board of trustees of Axtell recommended 
a 5-mill levy for the general fund, and the same was certified to the 
county clerk June 5, 1905. On June 27, 1905, the new village board of 
Axtell recommended a 10-mill levy. and a letter was supposed to have 
been sent about July 5, 1905, but was not received by the county clerk 
until Aug. 15, 1905, after the county board had adjourned. On Aug. 8, 
1905, the county board made the 5-mill. levy in accordance with the only 
letter on file. 


‘It seems that a 1C-mill levy is needed in the village. Under the above 
conditions will the county clerk have authority under the provisions of 
section 10,535, Cobbey’s Annotated Statutes, to extend the 10-mill levy on 
the tax list?’’ . 


Section 10,535 of the revenue law of 1903, provides: \ 


“On the last day of sitting as a board of equalization the county board 
shall levy the necessary taxes for the current year, including all county, 
township, city, school district, precinct, village, road district and other 
taxes requized by law to be certified to the county clerk and levied by the 
county board; provided, that any such taxes regularly voted and certi- 
fied to the county clerk after the county board shall have made such levy 
and before the county clerk shall have completed the tax list shall be 
levied by the county clerk if within the limit of the law, and extended 
upon the tax list the same as if levied by the county board. The rate of 
tax for county purposes shall not exceed one dollar and fifty cents on the 
one hundred dollars valuation, unless authorized by a vote of the people 
of the county, and shall be as follows: For ordinary county revenue, 
including the support of the poor, not more than nine mills on the dollar 
valuation; for roads, not more than five miles on the dollar valuation; 
for county bridge fund, not more than four mills on the dollar valuation; 
for county sinking fund, not more than four mills on the dollar valua- 
tion, and labor tax as provided in the following section.’’ 


It is the opinion of this department that under the provisions 
of said section, the county clerk, after the county board shall 
have made the levy of any taxes previously certified, may levy 
any taxes duly authorized and certified to him by the proper 
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authorities of cities, villages, townships and districts, provided 
the aggregate taxes certified to the county clerk by such munici- 
palities, ete., do not exceed the limit allowed by law, and the 
appropriation ordinance passed in compliance with sections 8,765 
and 8,766 of Cobbey’s Annotated Statutes for 1903. 
Very respectfully, 
Norris Brown, Attorney General, 

August 30, 1905. By W. T. Tuompson, Deputy. 


Hapeas Corpus. 


Frank D. Mills, Bsq., County Attorney of Polk County, Osceola, 
Neb. 


Dear Str: I have your favor of the 29th ultimo in which 
you say you have two prisoners in jail under sentence for mis- 
demeanor to serve aterm in the jail, during the last twenty days 
of which they shall be fed upon bread aud water as authorized 
by section 2,638 of the Criminal Code. You inquire whether or 
not the sentence is subject to collateral attack by habeas corpus 
proceeding. 


In reply you are respectfully advised that in the judgment 
of this department the sentence is valid and enforceable unless 
reversed by a higher court in direct proceeding for that purpcse. 
The rule is that the writ of habeas corpus is a writ,of liberty 
and can only be resorted to when the judgment is an absolute 
nullity for want of jurisdiction in the court. If the court has 
jurisdiction of the person and of the offense, the judgment is 
not subject to collateral attack for any irregularity in the pro- 
ceeding or because the punishment is excessive. In tbis case, 
on the facts stated by you, a writ of habeas corpus would operate 
as a proceeding in error. Church on habeas corpus, sec. 370, 
lays down the general rule that when a court has jurisdiction 
by law of the offense charged and’ of the person accused, its 
judgment is not void because of any irregularity however gross 
committed during the trial “or because an excessive punish- 
ment has been imposed.” The supreme court of this state has 
accepted this rule: 
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“The writ of habeas corpus is not a corrective remedy, and is never 
allowed as a substitute for an appeal or writ of error.’’ In Re Langston, 
55 Neb. 310; Scott v. Crinklaw, 40 Neb. 759.) 


“Habeas corpus will not lie on behalf of a convicted prisoner on the 
ground that the sentence to imprisonment is in excess of the statutory 
period, since such a sentence is erroneous merely, and not void.’’ (Jn re 
Fanton, 55 Neb. 703.) 


If section 2,638 of the Criminal Code is unconstitutional, then 
the sentence and judgment of the court thereunder is a nullity, 
and a writ of habeas corpus would lie (Hx parte Thomason, 16 
Neb. 238), but no reason suggests itself to me why this section 
should be held unconstitutional. The fact that it was passed at 
» a different time than section 2,066, under which the conviction 
was had, does not go to the validity of the law. You will ob- 
serve that.section 2,638 is a general statute, and it applies, in 
my judgment, to all misdemeanors and not alone to offenses 
committed under section 2,066. 


In my judgment the statute authorizing a sentence of a 
prisoner to bread and water is not in conflict with section 9 of 
article 1 of the constitution, which forbids excessive fines and 
cruel and unusual punishments. I am not advised of any court 
which has held a law unconstitutional on the ground that it 
authorized a jail sentence ona bread and water diet. While to 
you or me such a sentence might appear to be cruel and unnec- 
essary, yet that question was for the legislature to settle. 

You are therefore advised that in my judgment the courts 
would deny a writ of habeas corpus on the facts stated by you. 

Very respectfully, 
Norris Brown, 
September 1, 1905. Attorney General. 


Tax Sates—Scavencer Law—Bips. 


T. J. Howard, Esq., County Attorney of Greeley County, Greeley, 
Center, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 30th ultimo in which you submit the 
following questions and request opinions thereon: 
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1. ‘Under the scavenger law will we be permitted to sell property at 
the sale as provided for less than the taxes assessed against it provided 
the taxes are more than the land is worth?”’ 


2. “Can we bid on this land for the county until it brings its actual 
value and then let it go to the highest bidder regardless of the assessment 
and tax levied against the same?’’ 


In reply to your first question will say, after a careful exam- 
ination of the scavenger law, being chapter 75 of the Session 
Laws of 1903, we think there can be no question that land may 
be sold for less than the taxes assessed against it irrespective of 
the value of the land. You will observe this law authorizes 
what is known as premium bids, so that there is very little oppor- 
tunity afforded to anyone to secure the land for less than the 
taxes against it, provided the land is worth the taxes. 


Answering your second question, we beg to call your attention 
to section 20 of the act referred to, which provides: 


‘‘The county treasurer shall offer for sale to the highest bidder for cash 
all of the descriptions of real estate and certificates of tax sale in 
accordance with the published notice and after all have been offered once 
shall immediately re-offer such tracts as have not been sold, and the 
county treasurer shall purchase in the name of the state of Nebraska for 
an amount not to exceed the decree, interest, penalty and costs, on such 
second offer all tracts of land for which there are no other bids and 
whereon the decree covers no city taxes or assessments, and not more 
than three years of state and county taxes. Each county or city whose 
taxes or assessments are included in the decree upon any parcel of real 
estate may bid thereon at any sale made by the county treasurer, but 
such bid shall be only upon the entire interest covered by the decree and 
shall be for an amount not exceeding the amount of the decree, interest, 
penalty and ccsts. 


This section of the law seems to make it mandatory upon the 
county treasurer to purchase in the name of the state for an 
amount not to exceed the decree, interest, penalty and costs all 
tracts of land for which there are no other bidders, and whereon 
the decree covers no city taxes or assessments, and not more 
than three years of state and county taxes, on the second offer 
under the decree. By said section counties and cities whose 
taxes are included in the decree may bid thereon at any sale 
made by the county treasurer, but shall not bid an amount in 
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excess of the amount of the decree, interest, penalty and costs. 
In view of these provisions, it is our Opinion that a negative 
answer must be given to your second proposition, unless the 
land is worth no more or less than the tax. 
Very tespectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 

September 4, 1905. 


County Deposirs—Inrerest—Crepir. 
A. 8. Moon, Esq., County Attorney of Loup County, Taylor, Neb. 


Dear Str:—I have your letter of the 31st ultimo submitting 
the following proposition and requesting an opinion thereon: 


‘Por the three years last past a large portion of the interest received 
by the county treasurer on county deposits from depository banks has 
been erroneously credited by the county treasurer to the bond sinking 
fund and the bond interest fund, contrary to section 10,866 of Cobbey’s 
Annotated Statutes of 1903. In August, 1905, the county commissioners 
made an order directing the county treasurer to credit to the county gen- 
eral fund of 1905 the amount of interest so erroneously credited to the 
bond sinking fund and the bond interest fund, which the county treasurer 
refuses to do. The county general fund of 1905 being the only county 
general fund in which there is a deficiency, the county commissioners after 
directing the transfer above stated proceeded to allow claims and draw 
warrants On the amount so transferred to the general fund of 1905. Can 
the covnty treasurer be compelled by mandamus to obey the order of the 
county commissioners and make the transfer as directed?’’ 


You refer abeve to section 10,866 of Cobbey’s Annotated 
Statutes for 1903, which relates to the deposit of the state moneys 
and not to county funds, which section we take it has been 
erroneously named by you, and that the section you really in- 
tended to designate is section 10,871, which bears directly on 
this question. 


In our opinion the question you submit should be answered 
in the affirmative. It was the duty of the county treasurer under 
the law to credit directly to the account of the general fund of 
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the county all interest on such moneys and this was a continuing 
duty, in our judgment, until discharged by performance, and 
the order of the board requiring him to discharge the duty was 
tantamount to a demand, upon failure to comply with which an 
action in mandamus against him may be maintained. 
Very respectfully, 
Norris Brown, Attorney General. 
By W. T. Tuompson, Deputy. 

September 5, 1905. 


Costs—Pretiminary Examination—Lianiity oF Costs. 


Jack Koenigstein, Esq., County Attorney of Madison County, 
Norfolk, Neb. . 


Dear Sir: I have your favor of the 5th instant in which you 
request the opinion of this department on the liability of your 
county for costs of defendant}s witnesses made at a preliminary 
examination wherein the defendant was charged with a felony. 


In reply you are respectfully advised that the liability of a 
county for the payment of costs in criminal proceedings is to be 
determined by the provisions of the statute. Unless thie legisla- 
ture has expressly declared such liability, it does not exist. The 
courts have held that such liability cannot arise by implication, 
but. must be by express statutory provision. (Dodge County v. 
Gregg, 14 Neb. 305.) Prior to the enactment of section 461 of 
the Criminal Code in 1885, the county could not be held for 
the costs of defendant’s witnesses in a felony case. (Hewerkle 
v. Gage County, 14 Neb. 18.) This rule was announced by the 
supreme court in 1883. The legislature which convened in 
1885 amended the old law by enacting section 461 of the 
Criminal Code, which modified the rule announced in the 
Hewerkle case by making the county liable for the costs of 
defendant’s witnesses in a felony charge on certain conditions. 
This provision of the Criminal Code has since been construed by 
our own court in Worthen v. Johnson County, 62 Neb. 754. In 
this case the court held: 


OPINIONS. 217 


‘‘Under the provisions of section 461, as amended, a county is liable 
for the per diem and mileage of witnesses for the defendant in prosecu- 
tions for a felony, when the defendant has been convicted and is unable 
to pay such fees, or where he is acquitted, only when there has been filed 
in the case the affidavits required by that section, and an order of court 
entered that such witnesses, not exceeding the number limited, be sum- 
moned, and paid their witness fees from the county treasurer.’’ ( Worthen 
v. County of Johnson, 62 Neb. 754.) 


It is therefore the opinion of this department that a county is 
not liable for costs of witnesses subpoenaed by the accused at a 
preliminary examination. 

Very respectfully, 
Norris Browy, 
September 7, 1905. Attorney General. 


Taxation—Low Lanps—Prorection. 


M. MeLaughlin, Esq., County Attorney of Cuming County, West 
Point, Neb. 


Dear Sir: In reply to your letter requesting the opinion of 
this department on the constitutionality of section 17, article 3, 
chapter 18, Compiled Statutes for 1903, I beg to say that in my 
judgment the statute referred to is valid and constitutional. 


The only possible doubt that could arise with respect to the 
section referred to is whether or not it contravenes that provis- 
ion of the statute which forbids the expenditure of public 
moneys for private purposes. But | think the rule is well 
established that a county may protect its territory against the 
encroachments and devastation of flood waters or rebellious 
rivers, and if necessary for such protection, moneys in the 
general fund raised by taxation may be used for that purpose. 
Mr. Cooley on taxation, second edition, page 620, lays down the 
general rule as follows: 


“The construction of embankments to protect low lands bordering upon 
rivers from overflow is a public object of the highest importance to the 
communities immediately concerned. No doubt general taxation is 
admissible for this purpose.’’ 
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By the enactment of section 17 the legislature in 1885, recog- 
nized this general rule. I think the act is valid and enforce- 


able. Very respectfully, 
Norris Brown, 
September 8, 1905. Attorney General. 


County Assessors—ComMPENSATION. 


Robert A. Clapp, Esq., County Attorney of Jefferson County, 
Fairbury, Neb. 


Dear Str: I have your letter of the 7th instant, submitting 
the following question and requesting an opinion thereon: 


“T should like a ruling from your office as to the proper method of 
computing the amount due the county assessors in counties under 50,000 
population for their services in the year 1905.’” 


Chapter 110 of the Session Laws of 1905 provides: 


‘County assessors shall receive as compensation for their services the 
following salaries: 


“Tn counties having a population of less than 50,000 the sum of $5.00 
per day for the time actually and necessarily employed in the discharge 
of their duties, but not to exceed the following sums per annum: In 
counties having a population of less than 2,500, $150.00. In counties hav- 
ing a population of from 2,500 to 5,000, $250.00. In counties having a 
population of from 5,000 to 10,000, $450.00. In counties having a popula- 
tion of from 10,000 to 20,000, $600.00. In counties having a population of 
from 20,000 to 30,000, $700.00. In counties having a population of from 
30,000 to 50,000, $800,00."” 


This act took effect April 8, 1905. In our opinion the salary 
of county assessors during the year 1905 would be governed by 
the laws in force prior to April 3, 1905, and the act: above 
referred to. In other words that from January until April 3, 
1905, their salary would be regulated by the law of 1903, pro 
rata, for that portion of the year, and for the remaining portion 
thereof by chapter 110 of the Session Laws of 1905. 

Yours truly, 
Norris Brown, Attorney General, 
September 3, 1905. By W. T. Tuompson,’ Deputy. 
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Pusiic Roaps—Esras_isHMENT—CLAIMS. 


T. J. Howard, Esq., County Attorney of Greeley County, 
Greeley, Neb. 


Dear Str: I have your favor relating to the establishment 
of a road in the northern part of Greeley county. 


Your statement shows that the road was surveyed and platted 
November 24, 1887, and established by an order of the county 
board March 18, 1888; that claims were filed by the land owners 
and settled after some controversy, the land owners receiving 
warrants for the damages; that the plat made by the surveyor 
shows a variation from the highway as actually established of 
half a mile or more in places; that the field notes show the 
exact location as the road is now traveled; that the road as indi- 
cated by the field notes has been traveled and used by the 
public from about the time it was established; that some of the 
adjoining land has changed ownership since the road was estab- 
lished, but that the road as shown by the field notes has not 
been changed; and that some of the present owners insist that 
the road should be opened on the line indicated by the plat, and 
not according to the field notes. On this statement of facts you 
ask for an opinion as to whether the road as located and traveled 
is a legally established highway. 


In my opinion the county for two reasons may legally main- 
tain the road in its present location: 


1. Your statement shows that the present highway has been 
used by the public continuously since March 18, 1888, a period 
of more than ten years. The continuous use of a road by the 
public for ten years gives the county a permanent right thereto, 
without regard to the irregularity of the proceedings under 
which the highway was opened. The rule has been stated by 
the supreme court as follows: 


‘‘Where a public road has been located by proceedings under the statute 
and opened and traveled by the public for more than ten years, the pub- 
lic thereby acquire an easement therein, and the court will not examine the 
original proceedings for the laying out of the road to determine whether 
or not they were valid.” (City of Beatrice v. Black, 28 Neb. 263.) 
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It is therefore clear that it is now too late for the present 
owners of the adjoining land to disturb the rights of the public 
or interfere with the present location of the road. 


2. When the road was originally opened the owners of the 
land taken knew where the road was in fact located. They filed 
their claims for damages and finally accepted the amount 
allowed by the county board. They are therefore estopped to 
question the present location of the road or to interfere with the 
rights of the public to use the same. The present owners are 
likewise estopped. (O'Dea v. State, 16 Neb. 241.) 

Very respectfully, 
Norris Brown, Attorney General. 
By W. T. Tuompson, Deputy. 
September 14, 1905. 


Scuoor Distrricr Census — ENumeRraTioN—REsIDENCE. 


Hon. J. L. MeBrien, State Superintendent of Publie Instruction, 
Lineoln. 


Dear Str: This department is in receipt of your communi- 
cation requesting an opinion on the question as to which students 
of the University may legally be enumerated in the census of 
the school district of the city of Lincoln. 


Section 12 of chapter 79, subdivision 4, Compiled Statutes of 
1903, provides: 


‘‘Within ten days previous to the annual district meeting the director 
shall take a census of his district, and make a list in writing of the 
names of all the children belonging thereto, between the ages of five and 
twenty-one years, together with the names of all the tax payers in the 
district. In case of the absence or inability of the director, such census 
shall be taken by the moderator or treasurer, or such person as they may 
appoint, and a copy of such list, verified by the oath of the person taking 
such census, by affidavit appended to or endorsed thereon, setting forth 
that it is a correct list of the names of all children belonging to the 
district between the ages of 5 and twenty-one years, and that it was taken 
within ten days preceding the annual meeting, shall be returned with the 
annual report of the director to the county superintendent; Frovided, That 
in cities of the first and second classes thirty (30) days shall be allowed 
for taking said census. Said census to be completed before July first.’’ 
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Section 3, of chapter 79, subdivision 11, Compiled Statutes 
of 1903, provides: 


“The state treasurer shall, semi-annually, on or before the third Mon- 
day in May and the first Monday in December, make a complete exhibit 
of all moneys belonging to the school fund of the state, as returned to 
him from the several counties, together with 1he amount derived from 
other sources, and deliver the same duly certified to the state superin- 
tendent; and within twenty days thereafter the state superiatendent shall 
make the apportionment of said funds to such counties according to the 
pro rata enumeration of scholars in each county last returned from the 
county superintendent, and certify the apportionment of each to the 
‘county superintendent of the proper county and to the state auditor, who 
shall draw a warrant on the state treasurer in favor of the various 
counties for the amount so specified by the state superintendent. "’ 


Section 4 of the same chapter and subdivision provides: 


“The several county superintendents shall immediately and within 
twenty days after receiving such apportionment, and after adding thereto 
all moneys received by the county treasurer on account of fines and 
licenses, apportion the entire amount as follows, to wit: One-fourth of 
the whole amount to be distributed equally to the several districts in the 
county, and the remaining three-fourths of the whole to be distributed to 
the several districts in his county pro ratu, according to the enumeration 
of scholars last returned by the directors of the various districts, and no 
district, city, or village which shall have failed to sustain a school for 
the length of time required by section 14, subdivision +1], of this chapter, 
shall be entitled to receive any portion of the fund.”’ 


From the foregoing it is apparent that the enumeration is 
taken for the purpose of making distribution .f the temporary 
school fund defined in section 4 of article VI11 of the constitu- 
tion, and that the basis of the distribution is the number of 
children “belonging to” the district between the ages of five 
and twenty-one years. 


It is the opinion of this department that the term “belonging 
to” within the meaning of the school law should be taken and 
construed to mean “resident of” such school district. The resi- 
dence of the parent or the guardian of the child with whom it 
makes its home, is the legal residence of the child. If the child 
ig temporarily in the city of Lincoln for the purpose of attend- 
ing the schools of the University, it is still entitled to be en- 
rolled as a child in the enumeration of the children of the school 
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district of its permanent residence, and is not entitled to enroll- 
ment in Lincoln where it is temporarily located for. school pur- 
poses. If the child is not dependent upon parent or guardian, 
or other person standing in loco parentis, he then has his legal 
residence wherever he may be located, and may properly be en- 
rolled in the district of his location. (Metzner v. School District 
No. 11, 96 N. W. Neb. 128.) 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 

September 15, 1905. 


Town Sires—Vacation—Derinquent Taxes—Liquipatep. 


C.W. Shurtleff, Esq., County Attorney of Hitchcock. County, 
Trenton, Neb. 


Dear Sir: I have your recent favor stating that certain addi- 
tions to the village of Culbertson have been vacated, but that 
delinquent taxes on the lands detached from the village have 
not been paid, and inquiring whether the owners of such lands 
may discharge the lien for taxes by paying the original amounts 
levied without interest or penalties. 


The authority for satisfying the lien of taxes on land vacated 
as part of a town site by payment thereof without interest or 
penalties is found in section 13, article 7, chapter 77, Compiled 
Statutes which is as follows: 


‘*Whenever town sites have been located, surveyed and laid out in this 
state under any law of the state or the territory of Nebraska, or under 
any law of the United States, and such town site, or any part thereof, has 
been vacated or abandoned as such, all taxes levied on the lots or sub- 
divisions therein vacated may be liquidated by payment of the original 
amount of such taxes without interest or penalties.*’ _ 


This enactment certainly authorizes the owner of land which 
has been vacated and detached from a town site to discharge 
the lien of unpaid taxes by paying the amount thereof without 
interest or penalties. Interest on taxes is a penalty imposed on 
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tax debtors for failure to pay them at the time required by 
statute (Cooley on ‘Taxation, 2d ed. 457; Commonwealth v. 
Standard Oil Co., 101 Pa. St. 150), and while the constitution 
has taken from the legislature the power to release or discharge 
taxes (Constitution, art. 9, sec. 4), I know of no law which pro- 
hibits the lawmakers from authorizing the discharge of tax liens 
without payment of penalties. It is acommon practice of legis- 
latures to reduce the rate of interest and make the change applic- 
able to taxes already levied. If they have power to remit a por- 
tion of the interest, they have likewise power to remit all of it. 
(Commonwealth v. Standard Oil Co., 101 Pa. St. 119; Schooner 
Rachel v. United States, 6 Cranch U. 8. 329; Maryland v. Balti- 
more & O. R. Co., 3 How. U.S. 534; Auding v. Levy, 57 Miss. 
51; State v. Jersey City, 38 N. J. L. 39; Snell v. Campbell, 24 
Fed. 880.) 


This power of the legislature to remit penalties, however, 
does not take from a purchaser of land at'a tax sale the rate of 
interest allowed when he makes his purchase. <A contractual 
relation exists between the purchaser of land at a tax sale and 
the state or county, and the purchaser has a vested right in the 
interest allowed by the laws in force when he makes the pur- 
chase. The legislature is without power to impair the obliga- 
tions of such a contract. (State v. Foley, 30 Minn. 350; Merrill 
v. Dearing, 32 Minn. 479; Cooley, Taxation, 2d ed. 545; Dike- 
man v. Dikeman, 11 Paige (N. Y.) 484; Forqueran.v. Donnally, 
7 W. Va. 141; Robinson v. Howe, 13 Wis. 380.) 


If the lands in question have not been sold for taxes, it is my 
opinion that the liens thereof may be discharged by payment 
of the amounts originally levied without interest or penalties. 
If, on the other hand, there are outstanding tax-sale certificates, 
the lien of the taxes can only be discharged by payment of the 
amounts levied together with the interest to which the holders 
of the tax sale certificates are entitled under the laws in force 
when the sales were made. 

Very respectfully, 
Norris Brown, Attorney General. 
September 19, 1905. 
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Buitpinc and Loan Assocrations—ArricLes—FI.ina, 


Hon. E. Royse, Secretary State Banking Board, Lincoln. 


Dear Sir: I have your letter making the following inquiry: 


‘Will you please favor this department with your written opinion as to 
whether or not under the law building and loan associations of this state 
are required to file their articles of incorporation with the secretary of 
state?”’ 


The statute requiring incorporators to file their articles of in- 
corporation with the secretary of state is section 126, chapter 16, 
Compiled Statutes. This statute was construed by my prede- 
cessor (Opinions of Attorney General 1901-1902, p. 258) and it 
was held by him that a state bank is required to file its articles 
of incorporation with the secretary of state for registration, and 
pay the same fees exacted from other corporations for similar 
services. In my opinion the former construction of this statute 
by this department applies to building and loan associations as 
well as to state banks. I think that the former ruling of this 
department is correct, and therefore advise you, in answer to 
your inquiry, that building and loan associations incorporated 
in this state are required to file their articles of incorporation 
with the secretary of state, 

Very respectfully, 
Norris Brown, 
September 20, 1905. Attorney General. 


Srare Lanps—Denpuctions ror Rattroap Ricur or Way. 


Hon. H. M. Eaton, Commissioner Publie Lands and Buildings, 
Lineoln. 


Dear Sir: I have your favor of the 20th instant requesting 
the opinion of this department on whether or not you have the 
right to allow deductions for right of way occupied by a rail- 
road company across certain lands under contract for sale to the 
tenant. 
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In reply you are respectfully advised that from the facts 
stated by you it is the judgment of this department that you 
should execute a deed for the land described in the contract 
less the number of acres conveyed by your predecessor in office 
for right of way purposes. (Chicago, Burlington & Q. R. Co. v. 
Englehart, 57 Neb. 444; See. 9,996, Cobbey’s Annotated Statutes 
1903.) 

Very respectfully, 
Norris Browy, 
September 25, 1905. Attorney General. 


Exectrions—CertiricatE—TIME or FILine. 


Ray M. Harris, Esq., County Attorney of Butler County, David 
City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 29th ultimo requesting an opinion 
as to whether or not a certificate of election which by law is re- 
quired to be filed not less than twenty days before election will 
be filed within the time provided by law if filed on the 18th of 
October when the election is to be held on the 7th of November. 

Where something is required by law to be done as acondi- 
tion precedent to authorize the performance of a certain other 
act or the enjoyment of a certain privilege and a time is fixed 
in days for the performance of such condition, the rule appears 
to be firmly established in this state that in the computation of 
time in the fulfillment of such condition the first day shall be 
excluded and the last day shall have fully expired before that. 
authority or privilege accrues. (Wyant v. Tuthill, 17 Neb. 495: 
Miller v, Lefevre, 10 Neb. 77.) : 

In our opinion a certificate of election filed October 18; where 
the election is to occur November 7, will not satisfy the provi- 
sion of the statute requiring it to be filed “not less than 20 days 
before election.” 

Very respectfully, 
Norris Brown, Attorney General, 
October 2, 1905. By W. T. Tuompson, Deputy. 
6 
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Surery Borps—Premtum—PayYMent, 


John W. Graham, Esq., County Attorney of Dodge County, 
Fremont, Neb. 


Dear Str: I have your favor inquiring whether a county 
board may reject a claim for expense incurred by the county 
treasurer in procuring an official surety bond after it has been 
duly approved and accepted. 


The authority of the county board to allow such a claim is 
found in an act of the legislature approved March 30, 1905 
(Session Laws, p. 294, ch. 49). The enactment is as follows: 


Sec. 1. That when any county treasurer, in givingthe bond required of 
him by law, shall furnish a bond executed by a surety company, author- 
ized by the laws of this state to execute such bond, and snech bond shall 
be approved by the county board, then in each and every such case the 
county may pay the premium for such bond, not in any instance to exceed 
one-half of one per cent per annum of the penalty in the bond so executed 
and approved. 

Sec. 2, Upon the execution and approval of any such bond, the 
county board shall direct the county clerk to draw a warrant upon the 
couoty treasurer in payment of such premium against the general fund of 
the county, such warrant to be signed by the chairman of the county 
board, countersigned by the county clerk and sealed with the county seal, 


These sections should be construed together. Section 1 pro- 
vides that “in each and every such case the county may pay the 
premium for such bond.” If this section stood alone, | think 
the word “may” since it is used in connection with the duty of 
a public officer, should be construed to mean “shall” (People v. 
Buffalo County, 4 Neb. 150; Doane v. City of Omaha, 58 Neb. 
815), but it is not necessary to resort to this construction to hold 
that the act makes it obligatory upon the county board to allow 
the claim for the expense of the treasurer's surety bond, when 
duly accepted and approved, for the reason that the second sec- 
tion is in direct terms mandatory. It provides that “Upon the 
execution and approval of any such bond, the county board 
shall direct the county clerk to draw a warrant upon the county 
treasurer in payment of such premium.” In my opinion the 
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entire act takes from the board the discretion to disallow a 
claim for a duly approved and accepted official surety bond of 
the county treasurer, and makes the allowance and payment of - 
such a claim obligatory. 
Very respectfully, 
Norris Brown, 
Attorney General. 


October 4, 1905. 


Fryes—Rewarp To Compiarsine WITNEss. 


R. D. Druliner, Hsq., County Attorney of Dundy County, Benkel- 
man, Neb, 


Dear Sir: This department is in receipt of your letter of the 
3d instant, in which you submit the following question, and ask 
an opinion thereon: 


“Can the complaining witness under section 7173 of Cobbey’s Anno- 
tated Statutes recover one-fourth of the fine to be paid by one who is not 
a licensed dealer in intoxicating liquors?’’ 


It is the opinion of this department that he cannot, because 
the language of said section, “the corporate authorities by whom 
such license was issued shall pay to the complaining witness an 
amount equal to one-fourth of the sum actually collected,” 
restricts the payment of the reward to cases of violation of the 
law by a licensee. 


This opinion is in accordance with a former opinion rendered 
by this department, found at page 184 of Report and Opinions 
of Attorney General, 1901-1902, which is still believed to be 
sound. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 
October 4, 1905. : 
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Capavers—DIsTRIBUTION— EXPENSE. 


J. Koenigstein, Esq., County Attorney of Madison County, Nor- 
folk, Neb. 


Dear Sir: Ihave your favor asking for the construction of 
the statute which makes provision in certain cases for the dis- 
tribution of dead human bodies among medical and dental 
colleges for scientific purposes. Your inquiry relates more par- 
ticularly to the liability of the county in such cases for the 
expense of distribution. 


Section 30, article 1, chapter 55, Compiled Statutes 1905, 
authorizes distribution under such rules and regulations as may 
be adopted by the state board of health. Provision for payment 
of the expense of distribution is made by statute as follows: 


“The expense of such distribution shall be paid by the college or school 
receiving the bodies.’’ (Compiled Statutes 1905, ch. 55, art. 1, sec. 30.) 


In my opinion the reasonable cost for a proper shipping case 
for a body is a legitimate expense of distribution which the 
statute imposes upon the college. The statute does not make 
the county liable for such expenses, and I do not think it is 
liable therefor. 


Iam advised that this view of the statute is in harmony with 
the rules adopted by the state board of health. 
Very respectfully, 
Norris Brown, 
October 10, 1905. - Attorney General. 


‘ Pustic Hianways—Damaces—C arms. 


B. Ready, Esq., County Attorney of Cedar County, Hartington, 
Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your communication of the 6th instant, submitting 
the following propositions and requesting an opinion thereon: 
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1. Cana non-resident land owner, whose land was taken for a public 
highway without actual notice to such owner and without any damages 
being paid or provided for, recover his damages in the ordinary way by 
filing claim at any time within four years from the date the road was 
located? 


2. Can such owner, under the same circumstances, lawfully close the 
road or enjoin its use by the public when the road has been located for 
more than four years and less than ten years? 


We have made a careful examination of the decisions of the 
supreme court and the statutes bearing upon these propositions. 
The decisions of our court are not entirely satisfactory, or de- 
cisive of the questions presented. From a consideration, how- 
ever, of the statutes and the propositions that have apparently 
been established by the court bearing upon questions relating to 
the appropriation of private property for public roads, it is 
our opinion that a non-resident owning land in this state who 
had no actual knowledge of the proposed appropriation of his 
land for public road at the time may within a reasonable length 
of time after receiving actual notice present for, consideration 
his claim for land taken to the county board making such ap- 
propriation. The giving of the notice and performance of the 
conditions of the statute by the county board, as stated in your 
letter, in our opinion conferred jurisdiction and authority upon 
such board to appropriate the land to public use as a highway, 
and the land owner in the case under consideration may not 
now close the road thus established or enjoin its use by the 
public. 

Very respectfully, 
Norris Brown, Attorney General, 
October 12, 1905. By W. T. Tompson, Deputy. 


Taxes—PartiaL PayMENT. 


Charles 0. French, Esq., Cownty Attorney of Nemaha. County, 
Auburn, Neb. 


Dear Sir: I have your favor in which you say that the Bur- 
lington railroad is requesting the county treasurer to receive a 
partial payment of its 1905 taxes. You inquire whether or not 
it is the duty of the treasurer to accept such payment. 
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In reply I beg to advise you that the revenue law nowhere 
authorizes the county treasurer to receive a partial payment of 
taxes which appear on his books to be due from any person or 
corporation. It is obvious from an inspection of the law in 
question that it was the intention of the legislature to authorize 
the tax collector to collect taxes in full. There is no distinction 
made between taxpayers. They should all be treated alike. 
The treasurer is required by law to keep a set of books; his 
form of receipt is prescribed by statute; his warrant to collect 

‘taxes and the manner of making payment all lead to but one 
conclusion, and that is that the treasurer has a right to refuse 
and it is his duty to refuse a tender of anything less than the 
full amount due as shown on his books, The treasurer is 
vested by law with no discretion or judgment touching the 
validity of the tax assessed or any portion of it. In the absence 
of an order of a court having jurisdiction of the subject direct- 
ing or authorizing the treasurer to do otherwise, I am clearly of 
the opinion that it is the duty of such officer to refuse to receive 
from any taxpayer a portion of the taxes assessed against him. 
The warrant of the treasurer provided by law commands him to 
collect taxes; this means all taxes assessed, and not a portion 
thereof. Very respectfully, 

Norris Brown, 


Attorney General. 
October 14, 1905. 


Battots—CanDIDATES—DESIGNATION. 


A. A. Clements, Esq., County Attorney of Valley County, Ord, 
Neb. 


Dear Sir: I have your favor stating that the democrats of 
Valley county met in convention September 18, 1905, organized 
and took a recess to meet with the populists, that a minority of the 
delegates declined to meet with the populists, remained in the 
convention, and during the absence of the majority nominated a 
county ticket and filed a certificate of nominations September 
21, 1905, in conformity with the statute in every respect. To 
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this certificate no objection in writing was filed with the county 
clerk. After a conference with the populists the majority of 
the democratic delegates returned, endorsed the nominees of 
the populist convention and filed certificate of nominations - 
September 22, 1905, one day after the democratic minority cer- 
tificate of nominations had been filed, in conformity to the pro- 
visions of statute. Within three days written objection was filed 
to the majority certificate of nominations. On the facts stated 
you ask for an opinion on the following proposition: 


“Which set of candidates are entitled to be designated as democrats on 
the sample and official ballots?’’ 


The certificate of nominations filed by the democratic 
minority is, according to your statement, in conformity with the 
provisions of law in every respect. This certificate was filed 
before the majority certificate was filed, and no objections thereto 
have been filed as required by statute. The statute makes such 
a certificate valid in the absence of objections. The provisions 
are as follows: 


‘*All certificates of nomination which are in apparent conformity with 
the provisions of this act shall be deemed to be valid, unless objection 
thereto shall be duly made in writing within three days after the filing of 
the same.’’ (Compiled Statutes, ch. 26, sec. 137.) 


That the provisions of this statute are mandatory has been 
decided by the supreme court. In State v. Piper, 50 Neb. 40, 
the supreme court ruled: i 


“The provisions of the statute (Compiled Statutes, ch. 26, sec. 136) 
known as the ‘Australian Ballot Law,’ requiring objections to a certifi- 
cate of nomination of candidates for office to be filed within three days 
after the filing of such certificate, are mandatory, and must be strictly 
followed, else said certificate, if in conformity with law, will be deemed 
valid.’’ 


The same rule had been previously announced in the case of 
State ex rel. Crawford v. Norris, 37 Neb. 299, wherein the 
syllabus states: 

“An objection that the ‘convention,’ ‘primary meeting,’ ‘committee,’ or 


‘electors’ nominating a candidate for public office had not the legal 
authority to make such nomination, must be made before the election and 
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in the manner provided by section 136, chapter 26, of the Compiled Statutes; 
and if not so made, the legal authority of such ‘convention,’ etc., to make 
such nomination—the certificate thereof being in an apparent conformity 
with the provisions of the election law—will, in the absence of fraud, be 
conclusively presumed.”’ r 


Under the statutory provisions and rulings cited it seems clear 
that if the majority of the delegates to the democratic conven- 
tion were not satisfied with the nominations of the minority del- 
egates after they had been certified according to law, it was the 
duty of the majority to file objections with the county clerk 
within three days. Not having done so, the statute makes the 
certificate of the minority binding, since it is in apparent con- 
formity to the requirements of the statute. 

In my opinion it was not the intention of the legislature to 
have two sets of candidates appear on the ballot as nominees of 
the democratic party, and the certificate of nominations filed by 
the minority delegates being in apparent conformity to the 
statute and no objections having been filed thereto, I am of 
opinion that there is no authority for placing on the ballot 
another set of candidates as nominees of the same party; and 
that the objections filed to the majority certificate of nominations 
should therefore be sustained. 

Very respectfully, 
Norris Brown, 
October 14, 1905. Attorney General. 


GAMBLING, 


R. C. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Sir: Ihave your favor asking for an opinion from this 
department on the constitutionality of sections 214 and 215 of 
the Criminal Code on the subject_of gambling. 

In reply I beg to advise you that, in my opinion, these sec- 
tions are valid and should be enforced. 

Very respectfully, 
Norris Brown, 
October 20, 1905. Attorney General. - 
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Pusiic ScHoors—REsIDENCE oF Scuo.ars—ENUMERATION, 


Hon. J. L. McBrien, State Superintendent of Public Instruction, 
Lincoln. 


Dear Sir: I have your favor requesting the opinion of this 
department on the question presented by a letter addressed to 
you by the secretary of the board of education for the school 
district for the city of Lincoln. The question is: 

‘Have children who live with their parents or guardians in Lincoln but 


whose parents or guardians retain a legal residence elsewhere the right 
to free school privileges in the city?’’ 


Replying thereto you are respectfully advised that in this 
state all children between the ages of five and twenty-one years 
are entitled to free instruction in the common schools. This 
right is vouchsafed by the constitution, which declares: 

“The legislature shall provide for the free instruction in the common 


schools of this state of all persons between the ages of five and twenty-one 
years.’ (Constitution, art. 8, sec. 6.) 


There is certainly no doubt or ambiguity about the meaning 
of the constitutional provision above quoted. It is an absolute 
guaranty of free schools for the children of the commonwealth. 

Pursuant to this command of the constitution, the legislature 
made provision for the public schools of the state. The provi- 
sion affecting Lincoln is as follows: 


“Such schools shall be free to all children between the ages of five and 
twenty-one years whose parents or guardians live within the limits of 
said district.’’ (Compiled Statutes, ch. 79, sub. 14, sec. 2.) 


You will observe that the provision quoted is entirely silent 
on the subject of legal residence. It is obvious that the legisla- 
ture intended to provide free schools for the children of parents 
or guardians in the district where they all “live,” and not alone 
in the district where the legal residence of the parent or guard- 
ian may be. The legislative will is further shown by the 
enactment known as the compulsory education law, passed in 
1901 (Session Laws 1901, ch. 70). This law charges the officers 
of school districts “in cities and metropolitan cities” with the 
duty of compelling parents and guardians to send their children 
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living in such districts to the public schools thereof; and declares 
it to be a crime for a parent or guardian to neglect or refuse to 
observe the law in that regard. So that with free school 
privileges guaranteed by the constitution and expressly granted 
by the statute, with a penalty imposed on the parent or guardian 
refusing to accept such privileges for his child, with school offi- 
cers charged with the public duty of seeing that the penalty 
falls on the parent or guardian guilty of violating the law in 
that particular, it is clear the legislature has wholly failed to 
vest in the school district of Lincoln power to exact tuition for 
the children coming within the provisions referred to. 


Iam advised that for years the census enumerator of this 
school district has counted all the children of school age within 
the district who live with their parents or guardians, even 
though the parents or guardians had legal residence elsewhere; 
and on that enumeration the school district received from the 
state its apportionment of school funds. ‘To charge tuition now 
for the pupils so enumerated is not only unauthorized by law 
but is shocking to every sense of justice and equity. The 
attempt to collect tuition under such circumstances could only 
be excused, if at all, after a return to the state of the excessive 
amount of school funds drawn from the state. Good faith, as 
well as the law, does not permit a school district to use a child 
for school census purposes and then deny to it free school 


privileges. Very respectfully, 
Norris Browy, 
November 3, 1905. Aitorney General. 


Water Boxps—Norice. 
Hon. EB. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: I have your favor requesting the opinion of this 
oflice on the sufficiency of the notice of election to vote water 
extension bonds to the extent of $9,000 in the city of Stroms- 
burg, Polk county, Nebraska. 


The notice consisted in publishing the ordinance authorizing 
the election. The ordirfance was published in the manner and 
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for the full time required by statute. It designated the time 
and the places to vote and contained all the propositions sub- 
mitted to the electors. The notice was effective, and the elec- 
tors met and voted pursuant thereto. I.am advised that you 
have registered these bonds and therefore held the notice of 
election sufficient in law. In my opinion your registration and 
certificate were proper, and the notice of the election was suffi- 
cient. Very respectfully, 
Norris Brown, 

November 6, 1905 Attorney General. 


County Treasurer—FEEs. 


C. A. Ready, Esq., County Attorney of Hayes County, Hayes 
Center, Neb. Y 


Dear Sir: This department is in receipt of your letter of the 
20th ultimo submitting the following questions and request- 
ing advice thereon: 


1. Section 10,655, Cobbey’s Annotated Statutes, seems to provide that 
the treasurer shall receive fifty cents for each certificate, twenty-five cents. 
for each redemption, and one dollar for euch deed, and no other fees for 
performing his duties under this act. Do you understand from this sec- 
tion that he is to receive no part of the docket fee which should be added 
to the amount of the tax prior to the sale? [f in your opinion he is 
entitled to other fees than those above mentioned, what part of the docket 
fee would he be entitled to?’’ 

2. Under section 10,664, Cobbey’s Annotated Statutes, in case there are 
town lots where, for instance, the decree will amount to $3 on each lot 
and the treasurer should receive not to exceed $2 for each lot, what part 
of the costs should be deducted from the $2? If there are fifteen years’ 
taxes on a lot, should the county treasurer write a separate receipt for 
each year? 

3. In case the amount of costs taxed under this act exceeds any bid the 
treasurer should receive on the lot, would he have a right to sell it for 
the bid? i 


In reply to your first question, we beg to advise that the sec- 
tion of the statute velating to the fees of the county treasurer 
and the clerk of the district court is, in part, in the following 
language: 


‘The county treasurer shall receive the sum of fifty cents for each cer- 
tificate of tax sale issued by him, also twenty-five cents for each redemp- 
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tion certificate, and one dollar for each tux deed issued by him, and no 
other fee for performing the duties. required of him under this act. The 
fee for issuing certificates of tax sale shall be added to the amount of 
every tax sale and the same shall be added to and become a part of the 
costs. The fees of the clerk of the district court for the services herein 
provided for, except such as shall be rendered at the instance of parties 
contesting the suit, shall be fifteen cents for each parcel of real estate on 
which decree shall finally be entered, and no other fees shall be allowed for 
such services.’’ (Sec. 10,655, Cobbey’s Annotated Statutes, 1903. ) 

In our opinion this language is too plain to admit of construc- 
tion, and is to be taken to mean just what it says. 

In reply to your second question, it is the opinion of this 
department that should redemption be made of the land at any 
time during the period for redemption allowed by the constitu- 
tion and the statute, the party redeeming would have to pay the 
amount of the decree and all legal costs. If the proceeds of 
the sale are insufficient to pay the costs, then, they shall be ap- 
plied in satisfaction of the costs protanto, in accordance with 
the provisions of section 10,664, which, in part, is as follows: 

‘‘Whenever the full amount of any decree of the district court against 
any tract of land shall not be realized by a sale thereof, the proceeds of 
such sale shall be applied and prorated as follows: First: They shall 
be applied to the payment of the costs. Second: To the payment of 
the state, county, and city general taxes included in the decree, and if the 
proceeds are more than sufficient to pay such taxes the residue shall be 
applied to the payment of any special assessment or assessments. If the 
proceeds are insufficient to pay the costs and the regular state, county, 
and city general taxes, the same shall be prorated among the various 
funds for which levies have been made by the state, county and city 
respectively in the proportion shown in the petition or fixed in the decree.’’ 
(Sec. 10,664, Cobbey’s Annotated Statutes, 1903. ) 

As to whether or not the county treasurer should give a sep- 
arate receipt for each year in the event of there being fifteen 
years’ taxes due on a lot, would suggest that this question is 

_ perhaps answered by reference to section 10,546 of the general 
revenue law, unless some exception thereto may be found in the 
scavenger act. 

The amount of the costs has nothing to do with the bid as 
affecting the sale, in our opinion. 

Very respectfully, 
; Norris Brown, Attorney General, 
November 7, 1905. By W. T. Tuompson, Deputy. 
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Taxation—Tax Sate Crrriricares—AssEssMENT. 


C. A. Ready, Esq., County Attorney of Hayes County, Hayes 
Center, Neb. 


Dear Sir: We have received your letter of the 4th instant, 
requesting an opinion as to whether or not a tax sale certificate 
on land in your county held by a person residing in Kansas 
would be subject to taxation in your county. 


It is the opinion of this department that if the tax sale certifi- 
cate is within the taxing jurisdiction of your county on the first 
of April it is subject to taxation therein the same as any other 
personal property; but if the certificate is outside the jurisdic- 
tion of your county on the first day of April, it is not subject to 
taxation by the taxing officers of your county, as a gepetal rule. 

Very respectfully, 
Norris Brown, Attorney General, 
November 7, 1905. ' By W. T. Tuompson, Deputy. 


Scavencer Law—Statre Taxes—Crepir. 
Hon. EB. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: In your letter of October 16 you call attention to 
the provisions of what is conmonly known as the scavenger law 
of 1903, and submit the following questions and ask for opinions 
thereon: 


1. ‘Can the auditor give the several counties credit for the difference in 
the amounts actually collected in state taxes and that charged against the 
property upon the tax-lists of the county? 


2. Should not the state make the investigation of the county records to 


determine the correct amount of taxes with which counties may be credited? 


3. Is the law as it now stands broad enough to allow the auditor to 
book such credits on the state’s tax ledgers, or ought it to require addi- 
tional legislation to do so? 


As you suggest, this law permits the sale of real estate for less 
than the face value of the delinquent taxes either to bona fide 
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( 
purchasers or to the state or its governmental subdivisions. The 
questions propounded seem to us to be premature at this time, 
for the reason that under this law no sales could be made of 
real estate for delinquent taxes earlier than November or Decem- 
ber of 1904. Under the constitution and the law the legal 
owner or the party owning the equity of redemption would have 
the right to redeem from any sale made under said law at any 
time within two years after the sale, and in certain instances 
such owners would have a period of three years in which to 
make redemption by paying the taxes, interest, penalties and 
costs. Thus it will be seen that it cannot be definitely ascer- 
tained how much taxes will be realized against any parcel of 
land which has been sold for taxes under the scavenger law 
until the time of redemption has fully expired, and until such 
time arrives your department would be entirely unwarranted in 
allowing any credits to any county or the real estate thereof by 
reason of any sales which have been made for a less amount 
than the taxes actually due onsame. For the reasons suggested 
we consider it unnecessary at this time to further answer the 
questions submitted. 
Very respectfully, 
Norris Brown, Attorney General, 

November 14, 1905. By W. T. Tuompson, Deputy. 


County TreasurER—DUvtTIEs. 
A. 8, Moon, Esq., County Attorney of Loup County, Taylor, Neb. 


Dear Str: Ihave your favor of the 16th instant, in which 
you call my attention to the fact that your county treasurer has 
no deputy, and that he is absent from the office a share of the 
time and when absent leaves in charge some person selected by 
him who collects taxes when tendered and delivers to such tax- 
payers receipts for the taxes so collected, such receipts having 
been signed in blank by the county treasurer prior to his de- 
parture. You inquire if this manner of doing business is in 
such violation of the law as to release the bondsmen should loss 
result to the county. ‘ 
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In reply you are respectfully advised that the conduct of the 
county treasurer is very negligent, and contrary to the policy 
and letter of the law (Sec. 10,546, Cobbey’s Annotated 
Statutes, 1903), but whether or not the conduct of the county 
treasurer in this regard would subject him to impeachment or to 
a writ restraining him from conducting his office in the man- 
ner described, I am not prepared to say, However, I am clear 
upon the proposition that the bondsmen of the treasurer will be 
liable to the county for any and all losses sustained by the 
county which arise from his conduct and management of the 
office. The fact that the county board or the bondsmen have 
actual knowledge of the methods pursued by the treasurer 
affects in no way the liability of the bondsmen. The bond is 
for the protection of the public and is measured by the loss 
sustained, without regard to the knowledge or endorsement of 
the treasurer’s acts by the county board or any other officer. In 
the eye of the law the conduct of the person left in charge of the 
office by the county treasurer is the act of the treasurer himself, 
and neither he nor his bondsmen can be heard to say otherwise. 
The members of the county board cannot become liable per- 
sonally if the treasurer fails to perform his duty and the failure 
results in loss to the county. The bondsmen are the only sure- 
ties the county has for the proper and lawful conduct of the 
county treasurer. 

Very respectfully, 
Norris Brown, 
November 18, 1905. Attorney General. 


Fire Ixsurayce Compantes—Caprrat—Assets. 
Hon. E. M. Searle, Jr., Auditor of Publie Accounts, Lineoln. 


Dear Str: I have your favor asking for the opinion of this 
department as to the right of a foreign mutual fire insurance 
company, under the provisions of section 23, chapter 43, Com- 
piled Statutes, to transact business in this state where it has 
assets or a guaranty fund of at least $200,000 in cash. 


The section cited, among other things, provides: 
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“ft'shall not be lawful for any insurance company, association, or 
partnership, organized or associated for any of the purposes specified in 
this act, incorporated by or organized under the laws of any other state 
of the United States, or any foreign government, directly or indirectly, 
to take risks or transact any business of insurance in this state, unless 
possessed of two hundred thousand dollars of actual paid up capital, 
exclusive of any assets of any such company as shall be deposited in any 
other states or territories for the special benefit or security of the insured 
therein.” 


Your question involves the meaning of the words “actual paid 
up capital” as used in this provision of the statute. The word 
“capital” has been used by lawmakers and courts in different 
senses, but I think there can be little doubt about the meaning 
of the term in the statute quoted. Capital in commerce is 
money or other property ventured in a business undertaking. 
(Pierce v. City of Augusta, 37 Ga. 597.) In a mercantile sense 
capital is the money employed. (Sun Mutual Ins. Co. v. State 
of New York, 8 N. Y. 241.) In People v. Feitner, 67 N.Y. Sup. 
893, it was held that the word “capital” has a well-defined 
meaning. It is said to be the sum which a merchant, trader or 
other person or association adventures in any business requiring 
the expenditure of money with a view to profit. Capital signi- 
fies actual assets, whether in money or property, owned by any 
individual or a corporation. It is the fund upon which a cor- 
poration transacts business. (State v. Board of Assessors, 18 
Sou., La., 753.) The capital of a corporation is its property, 
while the capital stock represents the interests of the stockhold- 
ers. (Wetherbee v. Baker, 35 N. J. Eq. 501.) The following 
rule for determining the meaning of the word “stock” was 
adopted by the Kentucky Court of Appeals: 


‘This word ‘stock’ we find used by legislatures and by different juridi- 
cal writers and courts in several different senses, and that its particular 
meaning must generally be determined by the matters in hand, the thing 
in the mind of the legislator or the court, the context as well as the clause 
wherein it may be found.’’ (Commonwealth v. Henderson Bridge Co., 29 
L, R. A. 76.) 


The application of this rule requires not only an examination 
of the clause of section 23 containing the word “capital,” but 
necessitates an investigation of the entire statute on the subject 
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of insurance. The word “capital” occurs in sections 3, 6, 7, 20, 
22 and 30, chapter 43, Compiled Statutes, relating to insurance. 
Section 22 provides: 


“The statement of any company, the capital of which is composed in 
whole or in part of notes, shall, in addition to the foregoing, exhibit the 
amount of notes originally forming the capital, and also what proportion 
of said notes are still held by such company and considered capital.’ 


It is apparent from this section and the other sections cited 
that the term “capital” as therein used by the legislature was 
not employed in the technical sense of “capital stock.” The 
use of the word in the other sections imports the same meaning. 


[ reach the conclusion, therefore, that the term “capital” as 
used in section 23 of the insurance law is not applicable alone 
to joint stock corporations, but applies also to mutual insurance 
companies, and that foreign companies organized on the mutual 
plan may be permitted to transact business in this state where 

‘ their capital and methods of doing business meet the require- 
ments of the insurance laws. 
Very respectfully, 
Norris Brown, 
November 21, 1905. Attorney General. 


Pusiic Hicuways—Bripces—Iu provements. 


B. E. Hendricks, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 18th instant, requesting an opinion 
upon the provisions of sections 83, 84, 85f, 85j and 85h of chap- 
ter 78, and section 127 of chapter 18, article 1, Compiled Stat- 
utes for 1905. The specific questions raised by you under 
sections 83, etc., of chapter 78, are: 


Whether ‘‘improvements on roads’’ would include work done with 
graders, and whether such work should be let by contract under the pro- 
visions of these sections? 


16 
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By the provisions of section 83, all contracts for the erection 
or reparation of bridges and approaches thereto, for the build- 
ing of culverts and “improvements on roads,” where the cost 
thereof exceeds $100, shall be let by the county board to the 
lowest and best bidder. By the provisons of section 85f, before 
such contracts shall be let by the county board, advertisement 
inviting bids must be made four consecutive weeks. According 
to the provisions of section 85j the bidders are required to bid 
separately on each different kind and class ‘of bridges with 
approaches thereto, also on each culvert or “improvement on 
roads,” and the best bidder shall be awarded the contract. 
From the wording of the provisions of these sections it would 
seem reasonably clear that it was the intention of the legislature, 
where contracts were to be let “for improvements on roads,” the 
cost of which improvements should exceed $100, to include con- 
tracts for improvements to be made by grader as well as by 
other means. We would not be understood as holding, how- 
ever, that the proper authorities of the county, township or 
road district may not use the graders in the improvement of 
roads. Their right to use them in all cases except for contract 
work where the cost of the improvement exceeds $100 is 
unabridged by this law. 


Your second inquiry under the provisions of section 85h is 
whether separate plans must be adopted for each bridge costing 
over $200. When the provisions of this section are read in 
connection with the other provisions of this chapter, we think it 
is reasonably certain that it was the intention of the legislature 
that plans and specifications should be adopted for each bridge. 


As to the surveyor’s duties and compensation, under the pro- 
visions of section 127h, chapter 18, article 1, no additional bur- 
dens are placed upon surveyors in connection with bridges and 
improvements on roads in counties having a population of less 
than 50,000, but under the provisions of section 137, chapter 
78, a duty is imposed upon surveyors in connection with 
bridges and improvements on roads in counties having a less 
population. There seems to be no provision for compensation 
of the surveyor for such services under the provisions of this 
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section. Hence it is necessary to look elsewhere in the statute 
for such compensation, and if none is to be found, then such 
services as are required to be performed by the surveyor under 
the provisions of section 137 of chapter 78 should be performed 
by the surveyor gratuitously. As stated in the case of State v. 
Meserve, 58 Neb, 451: 


mc public officer must perform every service required of him by law, 
and he must look to the statute for his compensation. If it provides none, 
then the services are gratuitous. A person accepting a public office takes 
it with its burdens, and whenever those become insufferably oppressive 
he may resort to that excellent and adequate remedy which a wise legisla- 
tive foresight has provided, viz., a letter of resignation addressed to the 
proper authority.’’ 
Very respectfully, 
Norris Brown, Attorney General, 
By W. T..THompson, Deputy. 


November 21, 1905. 


Tax Sates—Repemprion—Inrerest. 


Wesley T. Wilcox, Esq., County Attorney of McPherson County, 
North Platte, Neb. . 


Dear Sir: This department has the honor to acknowledge. 
receipt of your communication of the 17th instant relative to the 
TenEyck scavenger act of 1903. You state that some of the 
county treasurers have interpreted that portion of section 27, 
article 1, chapter 77, Compiled Statutes 1905, which says, “If 
any tract shall be redeemed within six months from the date of 
sale, the party redeeming shall pay the amount of said sale with 
six per cent interest thereon,” to mean that the owner of the 
equity of redemption shall pay the amount paid by the pur- 
chaser and six per cent thereon, irrespective of time, as penalty. 
You request an opinion on this question. 


It is the opinion of this department that the amount of the 
sale may have but little, if anything, to do with the amount 
necessary to be paid in order to redeem. It would govern only 
in those cases where the amount of the sale was the amount 
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of the decree or more. Any sale made for less than the 
decree is to be regarded as a premium sale, and “no 
redemption shall be allowed from sales for less than the 
amount of the decree, interest and costs and subsequent taxes 
paid.” In the construction of the provisions of a statute it is 
elementary that words and language shall be given their ordi- 
nary meaning. The meaning of the language found in a stat- 
ute is also often to be gathered from the context. When a rate 
of interest is spoken of as six per cent, or twelve per cent, it 
is ordinarily and popularly understood to mean that rate per 
annum on one dollar, unless some other intention is manifest. 
The provision of this statute is as follows: 


“Tf any tract shall be redeemed within six months from the date of sale 
the party redeeming shall pay the amount of such sale with six per cent 
interest thereon ; after six months, the amount of such sale with interest 
from date of sale at the rate of one per cent per month or fraction thereof, 
together with all taxes and assessments paid subsequent to the sale, with 
interest at the same rate from date of payment.’’ 


We take it that the legislature did not intend by the use of 
this language to impose as great, or a greater, penalty upon the 
owner of land who redeems from tax sale within six months as 
upon one who is less diligent. As will be seen, the statute im- 
poses only a one per cent per month penalty upon one who 
redeems after the expiration of six months from the date of sale. 
We are disposed to construe the language quoted above as indic- 
ative of an intention by the legislature to impose a penalty in 
the form of interest at the rate of six per cent per annum upon 
the amount of the decree for the time intervening between the 
date of sale and the date of redemption if made within six 
months, and that it was so provided as an inducement to the 
owner to make speedy redemption, to the end that revenues levied 
to meet public demands would be available as nearly as may be 
when needed. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
November 27, 1905. 
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Scnoot Lanp—RatLroaD Ricur or Way—Damaces. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, pee 


Dear Sir: I have your favor requesting the opinion of this 
office in reply toa letter from Pat Rowlan who is occupying a por- 
tion of state school land as lessee. He states in his letter that the 
Union Pacific Railway company is condemning a right of way 
across the demised premises, and asserts he will be greatly 
damaged, his tract divided and the irrigation of two hundred 
acres made extremely difficult. The points of inquiry are the 
right of the railroad company 1o occupy the land and lessee’s 
right to damages. 


The authority of a:railroad company to occupy school lands 
of the state for right of way purposes has existed for many years. 
(Revised Statutes 1866, p. 226, sec. 105; Compiled Statutes 
1905, ch. 16, sec. 105.) The statute conferring this right of 
eminent domain upon railroad corporations is as follows: 


“Any railroad corporation shall be authorized to pass over, occupy 
and enjoy any of the school, university, saline or other, lands of this 
state; provided, that no more of such lands shall be taken than is required 
for the necessary use and convenience of such corporation: and provided 
further, that the damages accruing to any occupant or owner or other 
person who may reside or have improvements on said land shall be 
determined and paid by said railroad company as heretofore provided in 
this subdivision.’* 


The right of a railroad company to acquire an easement in 
state school lands is granted in unmistakable terms in this 
statute. The validity of the statute was questioned in the 
supreme court in the case of Chicago, B. & Y. R. Co. v Englehart, 
57 Neb. 449, but the court held the statute did not conflict with 
the constitution, among other things saying: 


“The right of the state to permit a railroad company to go upon its 
lands and construct and operate a line of road thereon cannot be seri- 
ously questioned. It is possible that the right to compensation for such 
privilege cannot be waived or abandoned, but if it cannot, then the state 
may enforce such right whenever it chooses to do so. But certainly one 
purchasing from the state a portion of the public land encumbered with a 
railroad is not commissioned to act in its behalf, nor substituted to its 
right.’’ 
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The state undoubtedly may recover whatever damages result 
from the taking of school land for right of way purposes.. This 
right is recognized in the last proviso of the enactment quoted. 
The statute provides “that the damages accruing to any ocewpant 
or owner or other person who may reside or have any improve- 
ments on said land shall be determined and paid by said railway 
company as heretofore provided in this subdivision.” The 
words “any occupant or owner or other person who may reside 
or have improvements on said land” certainly include a lessee. 
If the rights or property which accrued to him under his lease 
have been or will be damaged by the easement of the railroad 
company, he may recover damages. 


Iam therefore of opinion that there is no way to prevent 
a railroad company from crossing state school lands, but if it 
does so, the lessee may recover damages for the resulting injury 
to his rights under the lease. _ If the damages allowed in the con- 
demnation proceedings are inadequate to compensate him fully, 
he may appeal to the district court for proper relief. 
Very respectfully, 
Norris Brown, 
December 1, 1905. Attorney General. 


Scuoot Lanp—Lease—Forreiture—NOrIce. 


Hon, H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. 


Dear Sir: | have your favor submitting the following ques- 
tion and requesting an opinion thereon: 


‘“‘Has the commissioner of public lands and buildings the authority to 
lease forfeited school land without giving public notice at least three 
weeks preceding the date of such leasing in one or more newspapers pub- 
lished and of general circulation in the couniy in which the land is 
located.’’ 

Under the second proviso of section 17, chapter 80, Compiled 
Statutes 1905, the owner of any contract of sale or lease for- 


feited may redeem the same by paying all delinquencies, fees 
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and costs of forfeiture at any time before such land is advertised 
to be leased at public auction. According to the third proviso 
of said section the commissioner of public lands and buildings 
is required to serve notice of delinquency and proceed with for- 
feiture at least once in each year. Since the right of redemption 
of a forfeited contract of sale or lease exists in the lawful holder 
thereof until the land covered thereby is advertised to be leased 
at public auction, it is the opinion of this department that his 
rights thereunder are not entirely foreclosed until such adver- 
tisement has been made, and that therefore before it can be law- 
fully leased again the three weeks’ notice provided for in said 
section 17 is a necessary precedent condition thereto. 
Very respectfully, 
Norris Brown, Attorney General. 
By W. T. Tuompson, Deputy. 


December 5, 1905. 


County Funps—Deposir. 


Lewis C. Paulson, Esq., County Attorney of Kearney County, 
Minden, Neb, 


Dear Sir: I have received your favor asking for the opinion 
of this office as to the right of a county treasurer to send outside 
of the county for deposit more than 50 per cent of the moneys 
in his hands. 


Your question requires a construction of section 20, chapter 
18, article 3, Compiled Statutes 1905. The statute cited con- 
tains the following language: 


“Where banks located in the county refuse or neglect to bid on the said 
money, or where there are not banks in said county, or where the banks. 
located in said county have not sufficient capital stock to receive said 
money under this act, then any surplus over the fifty (50) per cent that 
banks in the county may receive shal] be deposited in banks outside of the 
county having sufficient capital stock under the same conditions and terms 
as if in the county. Provided such banks are not county depositories of 
the funds of the county in which they are situated.’’ 
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The intention of this enactment is not very clear, but in my 
opinion the county treasurer is without authority to send outside 
of the county for deposit more than fifty per cent of the county 
funds on hand. 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. ° 
December 12, 1905. 


Snuertrrs—Frrs—MI.eace, 
Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


.Dear Sir: I have your favor inclosing voucher of John D. 
McBride, sheriff of Cass county, for the expense of conveying 
Clyde Wright from Hamburg, Iowa, to the State Industrial 
School for Juvenile Offenders at Kearney. ‘The prisoner had 
escaped therefrom but was recaptured and returned by the 
sheriff. Among the items of expense charged by the sheriff for 
returning the prisoner was one for $11.44 for the oflicer’s rail- 
road fare from Plattsmouth to Kearney and return. The sheriff 
did not, in fact, buy a railroad ticket, but rode on an annual 
pass issued to him by the Burlington & Missouri River Railroad 
company. In lieu of a receipt for railroad fare charged to the 
state as expenses paid, the sheriff has attached to his voucher a 
contract under which he obligates himself, in consideration of 
his pass, to charge the railroad company no fees in cases in 
which it is interested and to advance its interests by all honor- 
able and proper methods. On these facts you inquire whether 
the item of $11.44 is a proper charge against the state. 


Since your communication was received, the sheriff called at 
this office and frankly stated his position, He insists that his 
contract with the railroad company required him to perform ser- 
vices for it, that the pass was given to him for such services, that 
the services had been performed, and that in this manner he 
paid his railroad fare from Plattsmouth to Kearney and return 
and should receive it from the state as an expense paid by him. 
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Iam satisfied the sheriff has acted in good faith and conscien- 
tiously believes his claim for this item is both proper and just. 
The question presented, howeve er, must be decided alone on legal 
grounds. 


The sheriff is an officer of Cass county and is answerable 
thereto for his official. acts. His fees are fixed by statute, and 
any sum in excess of his lawful compensation belongs to the 
county. (Compiled Statutes, ch. 28, secs. 5, 42.) The statutes 
give the county a pecuniary interest in the services of the sheriff 
and in the earnings of his office. “To the extent of that interest 
he is the agent of the county, and is without authority to extend 
credit.” (Boettcher v. Lancaster County, 103 N. W. 1077.) The 
sheriff's contract to charge the railroad company no fees in cases 
in which it is interested is an attempt to regulate fees without 
regard to the provisions of statute. It is not within the power 
of the sheriff to make a valid contract to charge no fees. 
(Sheibley v. Dizon County, 61 Neb. 409; Boettcher v. Lancaster 
County, 103.N. W. 1077.) As already stated the county has an 
interest in the services and compensation of the sheriff. He can- 
not, therefore, agree to charge no fees in consideration of a pass. 
The law in this state is that a public officer can make no valid 
agreement to accept as compensation more or less than the 
amount fixed by statute. This rule is founded on public policy. 
When the legislature makes provision for compensation, the 
people are entitled to the best service that can be obtained for 
the amount allowed. It follows that an officer cannot agree to 
accept for official acts a less sum than that provided by law. 
This rule has been stated by the supreme court as follows: 


“Contracts of this nature, when brought to the attention of the courts, 
both in this country and in England, have been universally held to be 
against public policy and absolutely void.’’ (Gallaher v. City of Lincoln, 
63 Neb. 343.) 


Tt is not only unlawful for a public officer to accept a less 
compensation than that provided by statute, but he cannot make 
a valid agreement to accept compensation in excess of that fixed 
by law. This principle has been stated by the supreme court 
in Phoenix Ins. Co. v. MeEvony, 52 Neb. 567, as follows: 
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“The statute prescribes and limits the fees and compensstion which a 
sheriff may charge and receive for any services performed by him by vir- 
tue of his office; and he cannot make a valid agreement with a litigant for 
any compensation beyond that prescribed by statute for the performance 
of an official duty.”’ 


The services which the sheriff obligated himself to render for 
the railroad company were official in their nature. The terms 
of the contract on this point are free from doubt. The sheriff's 
contract to charge no fees in cases in which the railroad com- 
pany is interested is, therefore, absolutely void as against public 
policy, and cannot be made the basis of any claim against the 
state. The sheriff therefore did not legally pay $11.44 for his 
railroad fare when he rode on a pass from Plattsmouth to 
Kearney and return, and [am of the opinion that this item is 
not a legal charge against the state for expenses paid by an 
officer in returning a fugitive from justice, and that the auditor 
of public accounts should decline to issue a warrant therefor. 


Very respectfully, 
Norris Brown, 
December 12, 1905. Attorney General, 


County AGRICULTURAL SOCIETIES. 


C. 0. Freneh, Esq., County Attorney of Nemaha County, 
Auburn, Neb. 


Dear Str: I have your favor asking for a construction of the 
statute relating to the method of determining the amount of 
money the county may pay to the county agricultural society of- 
Nemaha county. 


The only authority for payment of county funds for such a 
purpose is found in section 12, article 1, chapter 2, Compiled 
Statutes. When the society has complied with the require- 
ments of statute the county may make contribution as follows: 


“The county board may order a warrant to be drawn on the general 
fund of said county in favor of the president of said society for the sum 
of three cents on each inhabitant of said county upon a basis of the last 
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vote for member of congress in said county, allowing five inhabitants for 
each vote, and said county board shall include said sum in its annual 
estimate, and it shall be the duty of the treasurer of the county to pay the 
sum out of the general fund.’’ 


It will be observed from an examination of the entire section 
that no special tax for the benefit of the agricultural society is 
to be levied. Any fund to which the society is entitled comes 
from general taxation, and is to be paid out of the general fund 
of the county. The method of ascertaining the amount which 
the county shall contribute to the society relates not only to the 
duties of the county board in directing the issuance of a war- 
rant, but also to the basis for making an estimate of the amount 
of money required. The method is arbitrary. Taxes are not 
generally levied for such a purpose, and the statute should not 
be extended by construction to permit a greater expenditure of 
public money than that authorized by the plain import of the 
language used by the legislature. The statute authorizes the 
county board to direct the clerk to issue a warrant on the gen- 
eral fund. The amount of the warrant depends on the number 
of inhabitants, three cents being allowed for each; and the num- 
ber of inhabitants is determined by estimating five persons for 
each vote. In following the letter of the statute the county 
board might be required to base its estimate on the vote at a 
general election, and the amount of the warrant on a subsetyuent 
special election. From this result it would not follow, how- 
ever, that the vote at the special election should be disregarded. 
Estimates of the county board frequently exceed the amount of 
taxes necessary to pay current expenses, but an excessive levy is 
no authority for issuing a warrant in excess of expenditures 
authorized by statute. 


In my opinion the county board in disbursing the amount to 
which the agricultural society is entitled can find in the statute 
no authority to disregard the last vote for member of congress, 
though the vote was cast at a special election. 

Very respectfully, 
Norris Brown, 
December 13, 1905. Attorney General. 
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County SuPERINTENDENTS— QUALIFICATIONS, 


L. L. Raymond, Esq., County Attorney of Scotts Bluff County, 
Seotts Bluff, Neb. 


Dear Sir: This department is in receipt of your letter of the 
5th instant making inquiry concerning the eligibility to serve 
of a county superintendent-elect who took the examination for a 
first-grade certificate, November 3, 1905, which examination 
was continued to December 15th and 16th. You submit the 
following propositions and request an opinion thereon: 


1. Whether or not the county superintendent-elect will be qualified in 
the event she receives the certificate by virtue of such examination? 


2. If she does not succeed in getting the certificate, whether the candi- 
date receiving the next highest number of votes at the last general elec- 
tion will be entitled to qualify, or whether the present incumbent should 
hold over? 


‘We understand it is the ruling of the state superintendent, and 
his practice, that certificates of this character shall be dated when 
the examination is begun, in the event the certificate is granted, 
and not at the time when the examination iscompleted. Assum- 
ing that this ruling and practice are correct, then in the opinion 
of this department such superintendent-elect will be eligible to 
qualify, if the certificate is granted, the same as though she was 
in fact the-holder of a first-grade certificate at the time of her 
election to office. 


- As to your second question, it is the opinion of this depart- 
ment that in the case stated the present incumbent should hold 
over by taking the oath of office and giving bond, there being 
no vacancy in office, in accordance with the provisions of sections 
101 and 104, chapter 26, Compiled Statutes 1905. 

: Very respectfully, 
Norris Brown, Attorney General. 
By W. T. Taompsox, Deputy. 
December 19, 1905. 
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Scavencer Law—Dooxer Fer. 


W. R. Patrick, Esq., County Attorney of Sarpy County, Papil- 
lion, Neb. 


Dear Sir: In reply to your inquiries relating to the meaning 
of the provisions of the scavenger law (Compiled Statutes, ch. 
77, art. 9,) on the subject of docket fees, the opinion of this de- 
partment is as follows: 


1. A docket fee of $1.00 is a part of the decree of the court. 
The statute seems to make this point clear by declaring that 
“such decree shall be for the full amount of taxes and assess- 
ments with interest to the first day of October of the current 
year, as set forth in the petition, together with a docket fee of 
one dollar for each description.” (Compiled Statutes, ch. 77, 
art. 9, sec. 11.) 


2. Anexamination of the scavenger law as originally enacted 
will show that it did not confer upon any officer authority to 
retain the docket fee for services. On the contrary the docket 
fee is in the original act excluded from the fees allowed for 
official services. (Compiled statutes 1903, ch. 77, art. 9, secs. 
12,13.) An amendment in 1905, however, authorizes the county 
treasurer under circumstances stated in the amendment to pay 
out of the docket fee 15 cents to the clerk of the district court, 
and to each city 25 cents on each tract of land therein. With 
these exceptions the funds arising from docket fees belong to 
the county and not to any officer. 


3. Under the scavenger law the bidder does not assume pay- 
ment of the docket fee in addition to his bid. 


4. The docket fee is by statute made part of the costs (Com- 
piled Statutes 1905, ch. 77, art. 9, sec. 13), and like other costs 
may be taken out of the bid before applying the bid to payment 
of taxes. Very respectfully, ‘i 

Norris Brown, Attorney General. 
December 28, 1905. 
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County TreasurEr—Deputy—Com pensation —Bonp. 


J. T. McCuistion, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Str: I have your favor inquiring whether the county 
treasurer may appoint as deputy a non-resident of the state, and 
also whether the county board may allow compensation for a 
deputy treasurer who has not given bond as required by the law. 

While it is customary for a county treasurer to appoint as 
deputy a resident of the county, I have been unable to find in 
the statute a provision making residence a qualification of the 
deputy treasurer. The law makes the treasurer liable for the 
acts of the deputy (Compiled Statutes, ch. 24, sec. 1), and in the 
absence of a statutory provision requiring the deputy to be a 
resident of the county, I am of opinion that he may legally hold 
the office, if otherwise qualified, though he be a non-resident at 
the time of his appointment. 

The county treasurer, however, cannot bind the county for 
the payment of a deputy’s services unless the county board finds 
that the assistance of a deputy is necessary and fixes his com- 
pensation. (Compiled Statutes, ch. 28, sec. 42; Drexel v. Doug- 
las County, 62 Neb. 862.) 

When a deputy has been appointed, he is required to give 
bond, (Compiled Statues, ch. 24,'sec. 1.) He cannot legally 
qualify as deputy treasurer until he has complied with the law 
by giving a bond. The county board has no right or authority 
to waive this provision of the statute, nor to allow compensation 
to a non-resident deputy who is not qualified to act by reason of 
his failure to give an official bond. 

: Very respectfully, 
Norris Browy, 
December 29, 1905. Attorney General. 


Dirsomantac Law—Costs—Taxatioy,. 
H. E. Siman, Esq., County Attorney of Wayne County, Winside, 
Neb. 
Dear Sir: In response to a number of propositions submitted 
for the opinion of this department, | beg to advise you as follows: 


OPINIONS 255 


1. There is no liability on the part of a county to pay costs 
except that imposed by statute. Under the dipsomaniac law 
the county can only be held liable for the costs and expenses 
authorized by that act. The last section provides: 


“The costs and expenses of committing and caring for said patients in 
the asylum shall be paid by the counties from which they are sent.’’ 
(Compiled Statutes, ch. 40 sec. 69.) 


In my opinion this section does not require the county to pay 
the costs in a case where the information was filed without justi- 
fication and where the commissioners of insanity refuse to detain 
in the hospital the person against whom the information was 
directed. 


2. The dipsomaniac law provides in specific terms in the sec- 
tion quoted that the costs and expenses of caring for dipso- 
maniac patients in the asylum shall be paid by the counties 
from which they are sent. In my opinion ‘the state, in caring 
for such patients, is not required to depend upon the county 
funds arising from the tax for the support.of the insane. The 
county is made liable by statute regardless of the state of the 
fund arising from the special tax for the care of the insane, and 
I think the hospital authorities may properly require the county 
to pay a reasonable sum before admitting dipsomaniacs to the 
hospital for treatment. 


3. Your third inquiry relates to the liability of Wayne county 
for the cost of maintaining in an asylum in Cook county, 
Illinois, a man and wife who have their legal settlement in 
Wayne county, Nebraska. As I understand the statutes of this 
state, the county is only liable for the maintenance of insane 
persons where they are cared for within the county by direction 
of the county authorities or are maintained at one of the 
hospitals for the insane in this state. No county tribunal has 
authority to commit an insane person to a foreign hospital, and 
I do not find any statutory, provision making the county liable 
for the maintenance of insane persons in such institutions. In 
my judgment no such liability exists. Since the county is not 
so liable, the question of whether property owned by the insane 
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persons in Wayne county is primarily liable for their mainte- 
nance in Illinois is a matter to be determined by their legal 
guardian and the officers representing the foreign institution. 
In the event that the patients are returned to this state, where 
they have their legal settlement, to be cared for in an asylum, 
there will be grave doubts, under the statutes and decisions of 
the supreme court, whether the property of the patients can be 
subjected to payment of the expenses of hospital care and keep- 
ing. (Compiled Statutes, ch. 40, sec. 48; Baldwin v. Douglas 
County, 37 Neb. 283; Richardson County v. Frederick, 24 Neb. 
596. 


4. Where taxes were for years without protest or objection 
assessed and paid on land estimated at 180 acres, when in fact 
there were only 169 acres in the tract, the county officers have 
no authority to refund to the owner that portion of the taxes 
based on the excessive acreage. oI: 
Very respectfully, 

Norris Brown, 
December 30, 1905. ' Attorney General. 


MisprmEanors — Prosecution — Powers or Examininc Macis- 
TRATE. 


M. J. O'Connell, Esq., County Attorney of Sioux County, Harri- 
son, Neb. 


Dear Sir: I have your recent favor in which you request 
the opinion of this department as follows: i 


“A was arrested on a complaint charging assault to do great bodily 
injury. The complaint followed the form in Mulloy v. State, so drawn as 
to include assault and battery. The county judge found there was no 
probable cause in the assault to do great bodily injury, but found the 
party guilty of assault and battery and fined him. No newcomplaint was 
filed. Was the action of the county judge legal?” 


I conclude from your statement of facts that the county 
Judge was acting solely as an examining magistrate and that 
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the accused was before him to answer in a preliminary examina- 
tion to a felony charge. The powers of an examining magistrate 
are fixed by the statute. Section 2434, Cobbey’s Annotated 
Statutes for 1903, provides: 


‘When the complaint is for a felony, or for an offense for which the 
fine can exceed $100, or the imprisonment can exceed three months, upon 
the accused being brought before the magistrate he shall proceed as soon 
as may be, in presence of the accused, to inquire into the complaint.’’ 


From the above, and other provisions of the law, it is clear 
that a preliminary examination is in no sense a trial. The mag- 
istrate has no jurisdiction to determine the guilt or innocence of 
the accused in a preliminary examination, All that the magis- 
trate can do is to “inquire into the complaint” for the purpose 
of ascertaining whether the crime charged has been committed, 
and if so, whether there is probable cause to believe the accused 
committed the offense charged, and if so to require a bond for 
his appearance in the district court. This is the interpretation 
given to the section quoted by our supreme court in Latimer v. 
State, 55 Neb. 609. 


It is my judgment, therefore, that the examining magistrate 
in the case described by you had no right to turn the prelimi- 
nary examination into a trial and find the accused guilty of a 
misdemeanor; unless of course, it was done with the consent of 
the defendant. Under the law a person accused of a misde- 
meanor has a right to a jury trial. This the defendant did not 
have in the instance cited. 

Very respectfully, 
Norris Brown, 
February 15, 1906. Attorney General. 


Tax Sates—ProceDure. 


W. M. Ely, Bsq., County Attorney of Brown County, Ainsworth, 
Neb, 


Dear Sir: This department has’ the honor to acknowledge 
receipt of your letter of the 9th instant, stating that in 1905 
your county proceeded under the scavenger law for the collec- 

17 
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tion of delinquent taxes, under which proceedings everything 
was cleaned up except a large number of vacant town lots upon 
which the delinquent taxes are greatly in excess of the value of 
the lots; that you have this year discontinued the procedure 
under the scavenger law and have returned to the usual method 
of collecting delinquent real estate taxes. You submit the fol- 
lowing questions and request our opinion thereon: 


‘*May such lots be sold by the county treasurer at private sale under 
the scavenger decree? 


‘‘Tf not, what becomes of the decree when the scavenger proceedings are 
superseded by the usual method of enforcing delinquent taxes? 


“Should the county treasurer advertise and offer the lots for sale under 
the decree of 1905 at the same time that he advertises and offers them for 
sale under the usual method?’’ 


There appears to be no provision in the scavenger law for the 
private sale of lots or parcels of land in cases where decree has 
been obtained thereunder. Since your county has elected to 
proceed under the scavenger law and has proceeded so far as to 
take decrees, and no sales have been made except to the state 
(as we assume they were in the event the lots were not sold to 
others in accordance with the provisions of section 20 of the 
scavenger law), it is the opinion of this department that your 
county should proceed to operate under the scavenger law until 
the decrees are satisfied or the matter closed up in accordance 
with the provisions of that law. After having proceeded thus 
far under the scavenger law, it would be exceedingly question- 
able practice if the county should abandon the proceedings had 
thereunder and resort to the ordinary methods provided in the 
general revenue law. Even though the county may have de- 
cided to return to the ordinary method of collecting the delin- 
quent real estate taxes, the court in which the scavenger decree 
was rendered still has jurisdiction of the subject-matter, in our 
judgment, and the suit is alive and open to be pressed until the 
matter is finally adjudicated. We suggest the propriety of pro- 
ceeding in accordance with section 32 of the scavenger law, and 
such other sections of the law as are applicable, to a full and 
complete settlement of all delinquent taxes against these parcels 
of land, the delinquent taxes on which have passed to decree. 
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We consider it very doubtful if proceedings under the general 
revenue law and proceedings under the scavenger act may be 
blended in the collection of delinquent taxes on real estate, or in 
disposing of the real estate on which such taxes have been lev- 
ied. Very respectfully, 

Norris Brown, Attorney General, 

By W. T. Tompson, Deputy. 

July 11, 1906. 


Taxation —LyprovEMENTs oN Homesreaps. 


H. M. Duval, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 


Dear Sir: “This department bas the honor to acknowledge 
receipt of your letter of the 9th instant, submitting the follow- 
ing proposition and requesting an opinion thereon: 


“Are improvements on homesteads before final proof has been made 
thereon and the title to which is still in the United States government 
subject to assessment and taxation ?’’ 


This question appears to be no longer an open one in this 
state. It has been squarely held by our supreme court that 
such improvements are subject to taxation under the constitu- 
tion and the statutes of Nebraska. ° This is true, we think, 
whether there is any express provision in the revenue law of 
1903 on the specific subject of improvements on such lands or 
not. Lrefer you to the case of State ea rel. Sioux County v. Tucker, 
38 Neb. 56, wherein the court said: 


“Improvements on land held under the pre-emption, homestead, and 
timber culture laws of the United States, on which final proof has not 
been made, are subject to taxation against the persons owning such im- 
provements. ’’ 

Very respectfully, 
Norris Browy, Attorney General, 
By W. T. Tuomesoy, Deputy. 
July 12, 1906. : 
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County SupERINTENDENT— ELECTION —V acancy. 


Hon. J. L. McBrien, State Superintendent of Public Instruction, 
Lincoln. 


Dear Sir: I have your letter submitting the following ques- 
tion and requesting an opinion thereon: 

“At the regular election in November, 1905, Mr. E. J. Bodwell was re- 
elected county superintendent of Douglas county for a term of two years. 
A month before the expiration of the term fdr which Mr. Bodwell had 
previously been elected he resigned and Mr. W. A. Yoder was appointed 
by the board of county commissioners to fill out the unexpired term, for 
the month of December, 1905, and in January, 1906, Mr. Yoder was re- 
appointed by the board of county commissioners. 

“ Does the last appointment remain in force two years, or must a county 
superintendent be elected this fall?’’ 


Section 107, article 1, chapter 26, Compiled Statutes, pro- 
vides, among other things, as follows: 


“Vacancies occurring in any state, judicial district, county, precinct, 
township, or any public elective office, thirty days prior to any general 
election, shall be filled thereat.’’ 


Section 103 of the same chapter provides: 


“Vacancies shall be filled in the following manner: * * * In county 
and precinct officers, by the county board.’’ 


Section 105 of ‘the same chapter provides: 


‘*Appointments (to fill Vacancies ) under the provisions of this chapter 
shall be in writing, and continue until the next election at which the 
vacancy can be filled and until a successor is elected and qualified, and 
be filed with the secretary of state, or proper township clerk, or proper 
county clerk respectively.” 


From the foregoing it is the opinion of this department that 
the appointment made to fill the vacancy in question holds good 
only until the next general election thereafter, and that at the 
next general election after such appointment was made the 
office of county superintendent of Douglas county should be 


filled by election. 
Very respectfully, 


Norris Brown, Attorney General, 
July 17, 1906. By W. T. Tuompson, Deputy. 
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APPRAISERS—CoMPENSATION—MILEAGE. 


Hon. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln. 


Dear Sir: I have your communication of recent date sub- 
mitting the following proposition: 
“Are appraisers of school lands entitled to charge: mileage for the 


distance travelled by them in the performance of their duties, in addition 
to their per diem and allowance of three dollars a day for team hire?’’ 


Section 19, chapter 80, Compiled Statutes 1905, fixes the 
compensation for such appraisers. The compensation. so fixed 
includes only three dollars per day and three dollars for one 
team per day. No mention is made of mileage. Section 2, 
article 10, chapter 72, Compiled Statutes 1905, allows to ap- 
praisers the sum of three dollars per day for each day actually 
employed and ten cents per mile for each mile necessarily trav- 
elled, to be paid by the railroad company, where educational, 
saline, university, agricultural college, or other lands belonging 
to the state are taken for railway purposes. We understand the 
appraisement referred to in your question is an appraisement of 
the school lands of the state made for leasing purposes. If we 
are correct in this assumption, the provision of law last above 
quoted has, in our opinion, no application, but the law applica- 
ble to the proposition submitted is the section of the statute first 
above referred to, under which such appraisers are not entitled 
to receive mileage in addition to their per diem and team hire. 


We return herewith papers accompanying your communica- 


tion. Very respectfully, 
Norris Brown, Attorney General, 


July 27, 1906. By W. T. Tuompson, Deputy. 


Game Prorecrion—Pratriz Cutokens—Porsvit. 


Geo. L. Carter, Esq., Chief Game Warden, Lincoln. 


Dear Sir: I have your favor stating that certain parties 
without hunting licenses and who are non-residents of the state 
have appeared in certain counties with hunting dogs for the pur- 
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pose of training them on prairie chickens before the opening of 
the hunting season for these birds; that the acts of these parties 
result in much damage to the young chickens, but that you are 
without positive evidence of such birds being killed by them. 
You request an opinion as to whether or not such pursuit of 
prairie chickens by such parties constitutes an offense under the 
laws of this state. 


Section 6 of article 4, chapter 31, Compiled Statutes 1905, 
provides for a fee of ten dollars to be paid by non-residents for 
license to hunt and fish in this state. Section 2 of the same 
chapter provides as follows: 


‘Tt shall be unlawful for any person not a bona fide resident of this state 
to pursue, hunt, kill or wound within this state any of the animals, birds 
or fish, or to fish for or take out of this state any of the birds or fish pro- 
tected by this act, except in accordance with the provisions hereof and 
without first having procured a license therefor, as in this section pro- 
vided. Whoever violates the provisions of this section shall be punished 
by a fine not exceeding one hundred ($100) dollars or by imprisonment in 
the jail of the proper county not exceeding sixty (60) days for each of such 
offenses.’’ y 


Tt will be seen that it is as much an offense under this law for 
unlicensed non-resident hunters to pursue prairie chickens as it 
is to kill them. To constitute the offense it is not necessary that 
the bird or birds be killed or that they be found in the possession 
of the accused. Evidence that the birds are unlawfully pursued 
by persons not licensed or by dogs in their possession and under 
their direction and control, is as much an offense, in the opinion 
of this department, under the statute quoted, as is the unlawful 
killing of the same out of season, especially where it is shown 
that such pursuit results in damage to the birds. The principal 
object and purpose in the creation of the game and fish commis- 
sion of this state was the protection of such birds and other 
game, as is indicated by the language of section 1, article 1, 
chapter 31, Compiled Statutes 1905. If unlicensed non-residents 
can be permitted to pursue young prairie chickens to their hurt 
and detriment with dogs and not be liable to prosecution under 
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this statute, then the word pursue has no effective meaning. We 
are of opinion that the language is definite and certain, and that 
nothing needs to be taken by intendment to make such acts as 
you mention an offense against the law. 
Very respectfully, 
Norris Brown, Attorney General, 
July 28, 1906. By W. T. Tuompson, Deputy. 


INHERITANCE Tax—APPLIOATION. 
P.W. Scott, Hsq., County Attorney of Chase County, Imperial, Neb. 


Dear Str: I have your favor of the Ist inst., submitting the 
following proposition and requesting an opinion thereon: 

“Tn 1905 one John Woods died intestate in this county, leaving as heirs 
a wife and three sons. At the time of his death he was possessed of prop- 
erty which has been appraised at $79,000. What amount of inheritance 
tax on same is due this county?’’ 

Section 1, article 8, chapter 77, Compiled Statutes 1905, de- 
fines how inheritances shall be taxed. ‘The rate of tax is made 
to depend upon the relationship of the beneficiary to the de- 
ceased. It is one dollar on every one hundred dollars in excess 
of ten thousand dollars of the clear market value of such prop- 
erty received by each person standing in the relation of father, 
mother, husband, wife, child, brother, sister, wife or widow of 
the son, or husband of the daughter, or any child or children 
adopted conformably to the laws of the state of Nebraska, or any 
person to whom the deceased for the last ten years prior to his 
death stood in the acknowledged relation of parent, or to any 
lineal descendant born in lawful wedlock. 

Hence, if the beneficiary is the son or wife of the deceased and 
inherits property in excess of ten thousand dollars in value, the 
rate of tax is one dollar for every one hundred dollars of such 
excess. If the value of the inheritance to any such single ben- 
eficiary is less than ten thousand dollars, the portion of such 
beneficiary is not subject to the inheritance tax. 

Very respectfully, 
Norris Brown, Attorney General, 
August 2, 1906. By W. T. Tuompson, Deputy. 
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Scnoor, Lanp-—Lease Contracts—ReENEWAL. 


Hon. H., M. Eaton, Commissioner of Public Lands and Buildings, 
Lincoln. 


Dear Str: [ have your favor requesting an opinion upon the 
following question: 


“Is the holder of school land leases or lease contracts for more than 640 
acres entitled to have the same renewed under the provisions of section 16, 
chapter 80, Compiled Statutes 1905?’’ 

The provisions of said section are as follows: 


“The holders of leasecontracts executed prior to July 9, 1897, are hereby 
given the right, at the expiration of said contracts, to make application for 
and receivenewlease contracts upon said lands, as provided inthe preceding 
section: except that they will nut be required to compete for the contracts 
and the rate of rental will be the same as stipulated in the old contract; 
Provided, That all of the rental due on the old contracts has been paid ’’ 

Among the provisions of section 15 of said chapter is the fol- 
lowing: 

‘Applications for the lease of any such land shall be made to the county 
treasurer, at the county seat, and shall contain an affidavit that the appli- 
cant is not the owner of a lease of more than 640 acres of state educational 
lands, including the amount called for in the application, and that he dé- 
sires the lease for his own use and benefit. ’’ 

These provisions manifest an intention on the part of the leg- 
islature to limit the amount of school land which any one person 
is authorized to lease to 640 acres. It is the opinion of this de- 
partment that section 16 above quoted should be construed in 
connection with the provision of section 15 above quoted, and 
that an applicant who seeks renewals under section 16 is limited 
in quantity to 640 acres. 

Very respectfully, 
Norris Brown, Attorney General, . 
August 3, 1906. By W. T. Tuompson, Deputy. 


ConsTiTuTIoNAL AMENDMENT—Novice—PvwBLicarion. 


Hon. A. Galusha, Seeretary of State, Lincoln. 


Dear Sir: I have your communication of the 7th inst., sub- 
mitting the following questions and requesting an opinion 
thereon: 
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“In the event the first publication of a constitutional amendment notice 
is made in a daily newspaper, shall it be published in each subsequent daily 
issue of such paper during the required period of three months prior to elec- 
tion; or if published in a tri-weekly, shall it then be published tri-weekly for 
the three months, or may the publication be changed from the one issue 
to the other and still comply with the law requiring the publication of 
such notice ‘once each week in at least one newspaper in each county,’ 
also, is the first publication of the notice in a newspaper supplement a 
compliance with the law.’’ 


Section 1, article 15 of the constitution provides: 


‘Such proposed amendments shall be * * * published once each 
week in at least one newspaper in each county, where a newspaper is pub- 
lished, for three months immediately preceding the next election of 
senators and representatives, at which election the same shall be sub- 
mitted to the electors for approval or rejection.”’ 


In the case of State ex rel Brigham v. South Omaha, 33 Neb. 
876, where a publication was made under section 2, chapter 50, 
Compiled Statutes, pertaining to notice of application for a 
liquor license (the law »equiring the publication of notice to be 
made for two weeks in a newspaper before action might be taken 
upon such application by the licensing board), it was held that 
“if the paper is published daily, then the notice must be pub- 
lished daily; if the paper is published weekly, then weekly pub- 
lications will be sufficient.” From analogy, therefore, we con- 
clude that if the publication of a constitutional notice is begun 
in a daily it should be continued in such daily each issue thereof 
during the three months next preceding the general election; 
if published in a tri-weekly, that it should be published tri- 
weekly in such paper for the three months; and if published in a 
weekly, then weekly during said period, and that it would be 
unsafe to change from one issue to another. 


‘As to the legality of the first publication in a newspaper sup- 
plement, Webster defines a supplement as “that which supplies 
a deficiency; that which fills up, completes, or makes an addition 
to something already organized, arranged, or set apart; a part 
added to, or a continuation of.” This definition was approved 
by the circuit court of Ohio in the case of State v. Board of Com- 
missioners, 16 Ohio Cir. Ct. 218. The Standard dictionary de- 
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fines a supplement as “something added that supplies a 
deficiency, especially an addition to a publication. In a news- 
paper it is often a separate sheet; in a literary or encyclopedic 
work sometimes an entire volume.” 


A supplement to a daily newspaper, therefore, is a legal part 
of such daily paper; a supplement to a weekly is a legal part of 
such weekly paper; and a supplement to a tri-weekly newspaper 
is a legal part of such tri-weekly paper; and a publication within 
the required period of a constitutional amendment election notice 
in such supplement or supplements would, in the opinion of this 
department, be a legal publication of such notice and a com- 
pliance with the constitutional provision above referred to. 
Notice, knowledge, or publicity is the end sought for in such 
cases, and publication in a supplement to a newspaper, being 
a part of such paper, accomplishes this purpose as practically 
and effectually as publication in the regular issue of such paper. 

Very respectfully, 
Norris Browy, Attorney General, 
: By W. T. Tompson, Deputy. 
August 8, 1906. 


Taxarron—Scaoot Districr—Levy. 


B. B. Hendricks, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Str: I have your favor asking for a construction of 
section 11, chapter 79, subdivision 2, and section 24, chapter 79, 
subdivision 14, Compiled Statutes 1905. The particular ques- 
tion you submit is: . 


“Ts an ordinary school district, as distinguished from school districts in 
cities, limited to a levy in any one year of $2.50 on the $100 valuation for 
all purposes.”’ 


Under section 11, chapter 79, subdivision 2, it is made the 
duty of the trustees of such school districts, prior to the annual 
school district meeting in each year, to prepare an estimate 
showing the amount of money required for the “maintenance of 
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schools during the coming school year,” and “the legal voters at 
the annual school meeting shall determine the amount of money 
required for such school maintenance during the coming school 
year.” It is further provided that the amount of money so re- 
quired shall be levied as a tax upon all the taxable property of 
_the district. Then follows a limitation of $400 where the num- 
ber of children of said district of school age is four or less, and 
where a district has more than four or less than sixteen children 
of school age the levy for said purposes shall not exceed $50 
per child, in addition to the above amount; and a further limita- 
tion of the levy for said purposes of $2.50 for every $100 
valuation of property of the district as assessed and equalized. 


It is our opinion that section 24, chapter 79, subdivision 14, 
applies only to school districts in cities, and has no application 
to other school districts. Subdivision 15, chapter 79, authorizes 
school districts to vote and issue bonds for certain purposes. 
By section 13 of said subdivision 15 it is made the duty of the 
board of county commissioners in each county to levy annually 
upon all taxable property of school districts having outstanding 
bonds a tax suflicient to pay the interest accruing upon such 
bonds, and tg provide a sinking fund for the final redemption of 
the same. 


In the case of School District v. Chicago, B. & Q. Ry. Co., 60 
Neb. 545, it was held that this latter section did not authorize a 
levy in excess of the limitation of twenty mills placed upon the 
authority of school districts under section 24 of subdivision 14, 
chapter 79, prior to the amendment made thereto; but it will be 
seen upon examination of said section as it existed in 1895 that 
the limit there fixed was upon the “aggregate school tax” for any 
one year. The reason for the holding in the case above men- 
tioned was that section 24 put this limitation on the aggregate 
school tax for the year. In Union Pacifie R. Co. v. Dawson 
County, 12 Neb. 254, it was held that a levy of school tax in 
excess of 25 mills on the dollar valuation was unauthorized 
under section 13, subdivision 15 above referred to; but in that 
case the law then in force placed a limitation upon the authority 
of such school districts in the following language: 
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‘fAny school district may at any annual or special meeting impose a 
tax on the taxable property of the district in any amount not exceeding 
twenty-five mills on the dollar on the assessed valuation of the property 
of the district, and such tax, when voted, shall be reported by the district 
board to the county clerk, and levied and collected in the same manner as 
other taxes voted by the district.’’ 


It will be seen from an examination of section 11, subdivision: 
2, chapter 79, as it now exists that the limitation is fixed only 
upon the amount necessary for the “maintenance of schools,” and 
fixes no limitation upon the “aggregate school tax” in districts 
of that character. It is therefore the opinion of this department 
that such school districts as are not governed by the law relative 
to schools in cities are authorized to have a tax levied upon the 
taxable property of the district in any one year for the mainte- 
nance of such school not exceeding the limit placed upon such 
revenue in said section, and in addition thereto the county board 
may, under the provisions of section 13, subdivision 15, chapter 
79, levy an additional amount to meet the interest and create a 
sinking fund for the outstanding school bonds of such district. 

: Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 
August 18, 1906. 


SALE OF Ivtoxtcatixa Liquors on Suypay—Sourn Omana— 
Powers oF GovERNOR. 


Hon, John H, Mickey, Governor of Nebraska, Lincoln. 


Dear Str: I have your communication requesting an opinion 
from this department relative to your powers as governor under 
a complaint filed with you against the members of the board of 
fire and police commissioners of the city of South Omaha, charg- 
ing the board with failure to enforce a law of this state requiring 
the closing of saloons on Sunday. 


Section 63, chapter 13, article 2, Compiled Statutes 1905, 
provides: 
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“‘The governor may remove any of said commissioners for misconduct. 
in office, or should they or any of them become disqualified to act as such 
commissioners. Any citizen of the city may file with the governor written 
charges against any commissioner he may deem guilty of misconduct in 
office, and the governor shall, within a reasonable time, investigate the 
same upon testimony to be produced before him, and shall make such 
finding of the truth or falsity of such charges as in his judgment such 
testimony warrants, and in case such charges are adjudged by him to be 
sustained by the evidence he shall at once remove the commissioner so 
found guilty and appoint another qualified to fill the vacancy thus caused. 
The governor when sitting to investigate charges preferred against a com- 
missioner shall have full power and authority to compel the attendance 
of witnesses and the production of books and papers, and to administer 
oaths, and he may hold such meeting at the most convenient place in 
the state for the purpose of such investigation.’’ 


Under the statutes of Nebraska the chief of police and police 
officers of the city of South Omaha have the power and it is made 
their duty to arrest all offenders against the laws of the state or 
the city (Sec. 64, art. 2, ch. 13). It 1s an offense against the 
statutes of this state to sell intoxicating liquor on Sunday (Sec. 
13, ch. 50). The chief of police of South Omaha is given super- 
vision and Control of the police force of the city subject to the 
orders of the board of fire and police commissioners (Section 64, 
art. 2, ch. 13). The chief of police and all police officers are sub- 
ject to removal by the board of fire and police commissioners for 
dereliction of duty (Sec. 63, id.). Thus the board of fire and 
police commissioners of the city of South Omala is responsible 
for the enforcement of the law. 


It is the opinion of this department that if the board of fire 
and police commissioners of the city of South Omaha knowingly 
and wilfully permit the law to be violated with respect to the 
sale of or traffic in intoxicating liquor on Sunday they are sub- 
ject to removal for misconduct in office, and that you have the 
legal right, as the chief executive, to investigate the charges 
made against said board and to make such finding and take such 
action as the facts in the case and the law warrant. 

Very respectfully, 
Norris Brown, Attorney General. 
August 24, 1906. 
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Saxe or Inroxicarinc Liquors on Suypay—Omana—Powers or 
GovERNOR. 


Hon. John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Str: I have your communication requesting an opinion 
touching your powers as governor to enforce the law in cities of 
the metropolitan class against the sale of intoxicating liquors on 
the first day of the week, commonly called Sunday. You also 
ask for an opinion as to your powers as governor under section 
6, article 5, of the constitution, which provides: 


“The supreme executive power shall be vested in the governor, 
who shall take care that the laws be faithfully executed.” 


Except where the above provision of the constitution has been 
supplemented by legislative enactment, the governor, in our 
opinion, has no specific power to deal with the general question 
submitted by you, but has only such authority by virtue of this 
constitutional provision, as is set forth in the opinion delivered 
to you by this department under date of July 2, 1905. 


It becomes material, therefore, to inquire whether or not this 
provision of the constitution has been supplemented by statute 
conferring authority on the governor to enforce the provision of 
the Slocum law against the sale of intoxicating liquors on, Sun- 
day in cities of the metropolitan class. Section 58, chapter 12a, 
Compiled Statutes 1905, provides: 


“In each city of the metropolitan class there shall be a board of 
fire and police commissioners, to consist of the mayor, who shall be 
ex-officio chairman of the board, and four electors of the city who 
shall be appointed by the governor, not more than two of whom shall 
be of the same political faith or party allegiance.” 


Section 60, id. provides: 


“The governor may remove any of said commissioners for mis- 
conduct in office, or should they, or any of them, become disqualified 
to act as such commissioner. Any citizen of the city may file with 
the governor written charges against any commissioner he may deem 
guilty of misconduct in office and the governor shall, within a reason- 
able time, investigate the same upon testimony to be produced before 
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him, and shall make such finding as to the truth or falsity of such 
charges as, in his judgment such testimony warrants, and in case such 
charges are adjudged by him to be sustained by the evidence he shall 
at once remove the commissioner so found guilty, and appoint another 
qualified to fill the vacancy thus caused.” 


Section 63, id. reads as follows: 


“All powers and duties connected with and incident to the ap- 
pointment, removal, government, and discipline of the officers and 
members of the fire and police departments of the city, under such 
rules and regulations as may be adopted by the board of fire and po- 
lice commissioners, shall be vested in and exercised by said board. It 
shall be the duty of said board of fire and police commissioners to adopt 
such rules and regulations for the guidance of the officers and men of 
said department, for the appointment, promotion, removal, trial or 
discipline of said officers, men and matrons, as said board shall con- 
sider proper and necessary.” 


Section 64, id provides: 

“Tt shall be the duty of the mayor to enforce the laws of the state 
and the ordinances of the city, to order, direct and enforce, through the 
officers of.the police department, the arrest and prosecution of persons 
violating such laws and ordinances, to co-operate with and assist the 
sheriff of the county in suppressing riots and mobs, and the arrest 
and prosecution of persons charged with crimes and misdemeanors.” 


Section 67, id. provides: 


“The chief of police shall have the supervision and control of 
the police force of the city, subject to the orders of the mayor and 
board of-fire and police commissioners. All orders of the board re- 
lating to the direction of the police force shall be given through the 
chief of police, or in his absence, the officer in charge of the police 
force.” 


Section 71, id. provides: 


“Each policeman shall give a bond conditioned as provided in this 
act and shall have the same powers as constables in arresting all 
offenders against the laws of the state, and may arrest all offenders 
against the ordinances of the city with or without a warrant. In dis- 
charge of their duties as policemen they shall be subject to the im- 
mediate orders of the chief of police.” 


Section 12, article 5, of the constitution, provides: 


“The governor shall have power to remove any officer, whom he 
may appoint, in case of incompetency, neglect of duty, or malfeasance 
in office; and he may declare his office vacant, and fill the same as 
herein provided in other cases of vacancy.” 
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From the foregoing it will he seen that the duty of enforcing 
the law in cities of the metropolitan class is lodged with the 
mayor and the fire and police board, of which the mayor is an 
ex-officio member. Such board appoints the chief of police, who 
has the supervision and control of the police force of the city, 
subject to the order of the mayor and the board of fire and police 
commissioners. Therefore, if the law against the sale of intox- 
icating liquor on Sunday in such a city is not enforced, the board, 
of fire and police commissioners, who are given the authority to 
appoint, supervise and direct the chief of police and police force 
of the city, are responsible. 


Such non-enforcement of the law on the part of the board of 
fire and police commissioners would, in our opinion, constitute 
“neglect of duty,” and would authorize you to remove them from 
office. 

Very respectfully, 
August 29, 1906. Norris Brown, Attorney General. 


RaILroaD Crosstncs—Pusiic Hichways—DamaGes—ProceDure. 


W. A. Myers, Esq., County Attorney of Harlan County, Alma, 
Neb. 


Dear Sir: IT have your favor stating that in 1885 a railroad 
was built over a section line in your county, and that in 1887 a 
public wagon road was established along said section line by 
consent; that on the section line where the railroad crosses there 
is high ground and no crossing has ever been built over the 
same, but the public has diverted from the line and gone west 
a short distance and under a bridge along the creek, which 
road, owing to high water, has become impassable. You state 
it is the desire of the board to cause the railroad company to 
open a crossing on the section line over its railway, and request 
an opinion as to the proper procedure and the rights of the 
county in the premises. 


In the case of Lancaster County v. Chicago, B. & Q. R. Co., 29 


Neb. 412, and in the case of Missouri Pacifie R. Co. v. Cass 
County, 107 N. W. 773, it was held: 


OPINIONS 273 


“Under section 110, chapter 78, Compiled Statutes 1903, it is the 
duty of a railroad company to make and keep in repair suitable 
crossings with approaches, notwithstanding the highway was laid out 
after the railroad was built. The public authorities are required to 
build that part of the highway within the right of way which they 
would have been required to make had the railroad not been con- 
structed. State ex nel. Lancaster County v. Chicago, B. & Q. R. Co., 
29 Neb. 412, followed and approved. 


“Under the provisions of this section of the statute, a railroad 
company cannot recover damages from a county for the cost of put- 
ting in cattle guards, erecting sign posts, building wing fences, plank- 
ing the track, and constructing the necessary approaches at a public 
crossing. 


“Compensatory damages should be allowed for the land taken 
from the right of way for a public road. 


“Where, in making the proper approaches to the railroad track, 
it is necessary to grade through all, or nearly all, the width of the 
right of way on either side of the track, the railroad company should 
be allowed such sum for damages as the county would have been com- 
pelled to expend in grading the public road had the railroad never 
been built.” 


It is the opinion of this department that under these decisions 
the county has the same right to open a public highway across 
the right of way of the railroad company that it has to open or 
establish a road over the land of private individuals. While 
you say this section line was opened by consent, we take it from 
your letter that the consent of the railroad company was not 
obtained to the opening of the road across its right of way. In 
our opinion, therefore, it would be necessary that you follow 
the procedure outlined in chapter 78, Compiled Statutes 1905, 
for establishing or alteration of highways, giving the notice 
and opportunity to the railroad company to present its claim for 
damages and have the same acted upon by the county board, as 
provided in other cases for the establishment or alteration of a 
public highway. 

Very respectfully, 
Norris Brown, Altorney General, 
By W. T. Tompson, Deputy. 
September 12, 1906. 
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Iytoxreatine Liguors—Detivery By Common Carrter—P Lace 
or SaLe. 


C. 0. French, Bsq., County Attorney of Nemaha County, Au- 
burn, Neb. 


Dear Str: I have your favor submitting the following state- 
ment of facts: 


“The agents of wholesale liquor houses, some located within and 
some without the state of Nebraska, go into the country surrounding 
small towns having no saloons and solicit orders for liquor, exhibiting 
samples for the guidance of the purchaser. The liquor is then shipped 
to the railroad station in cases or packages and a sight draft on the 
purchaser with bill of lading attached is sent to the local bank, upon 
payment of which the bill of lading is delivered to the purchaser and 
the liquor surrendered upon presentation of the bill of lading at 
the depot.” 


You desire to be advised if any of the parties to such sales 
can be punished under the statutes of Nebraska. 


The question you submit is not a new one in this state. 
The principle involved was before our supreme court in the case 
of Gillen v. Riley, 27 Neb. 158, in Wagner v. Breed, 29 Neb. 
720, and in Harding v. State, 91 N. W. 194. In the latter case 
it was held: ; 


“That the articles were paid for and were to be shipped with 
freight prepaid, and were guaranteed to be according to sample, does 
not take them out of the general rule that the title to goods ordered 
from a distant point passes to the purchaser when they are consigned 
te him and delivered to a common carrier.” 


In Wagner v. Breed, supra, it was further held: 


“Evidence examined and held to establish the sales of beer by 
appellant to appellee in the state of Illinois, but not in the state of Ne- 
braska. 


“A sale of beer by the car load by W. in the state of Illinois to 
B. of Nebraska, to be shipped to the latter state, is not a violation by 
W. of the law of the public policy of the state of Nebraska.” 


In the case of Gillen v. Riley, supra, following the decision in 
Haug v. Gillett, 14 Kan. 140, it was held: 
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“A liquor dealer must have a license from the city or county in 
which his store is kept. With such license he may send out agents 
and take orders in any part of the state, for goods to be selected and 
forwarded from the stock kept in such store, and is not required to 
ebtain a license from the authorities of each city or county in which 
contracts are made therefor by such agent. ” 


From the foregoing decisions it is reasonably apparent that 
if the vendor is licensed to sell liquor in the place where he has 
his store or general place of business, he is authorized to solicit 
and fill orders for shipment without securing a license to sell in 
the place where the order is taken, and not offend against the 


law. Very respectfully, 
Norris Browy, Attorney General, 
September 12, 1906. By W. T. Toompson, Deputy. 


Taxation—Ptsiic Roaps—Townsure Levy. 


J.S. Pedler, Esq., County Attorney of Sherman County, Loup 
City, Neb. 


Dear Sir: This department has the honor to acknowledge 
receipt of your letter of the 13th instant, submitting the follow- 
ing proposition and requesting an opinion thereon. , 


“Is a township levy for road purposes and for general purposes 
a tax to be placed by the clerk of the county or charged against the 
taxable property of incorporated villages?’ 


Section 26, chapter 18, article 4, Compiled Statutes 1905, 
authorizes the electors of townships at the annual town meet- 
ings to direct such sum to be raised by taxation for the 
maintenance of roads and bridges, and for any other purpose 
provided by law, as:they may deem necessary. Section 49. of 
this chapter makes it the-duty of the town. clerk within. ten 
days after action ofthe town meeting was. had. for raising 
money to deliver to the county clerk a certified. copy of. all 
entries of votes for raising such money, and it is made the duty 
of the county clerk to lay such matter before the board of super- 
visors. Section 136, chapter 77, article 1, authorizes the county 
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board of equalization to levy against the township such taxes as 
have been certified by the town clerk to the county clerk for 
the ensuing year. Where the levy has been certified to the 
county clerk after the adjournment of the county hoard of 
equalization, the county clerk is authorized to levy the same, 
provided it does not exceed the limit allowed by law. 

There arermany townships in the state that include within 
their limits incorporated villages. It is our opinion that it is 
the duty of the clerk to extend the township taxes against all 
taxable property of the township levied by the county board or 
himself, as per the certificate of the town clerk, whether the 
same be within the incorporated limits of a village or not. 

Very respectfully, 
Norris Brown, Attorney General, 
September 14, 1906. By W. T. THompeson, Deputy. 


Savines Banks-—Jurispicrion or State Bankina Boarp. 


E. Royce, Esq., Secretary State Banking Board, Lincoln. 


Dear Sir: In compliance with your request for an opinion 
from this office as to whether or not your department has juris- 
diction over the savings departments of national banks operating 
savings departments in this state, you are respectfully advised 
that in our judgment your department has not such jurisdiction. 

In “Instructions and Suggestions of the Comptroller of the 
Currency Relative to the Organization, etc., of National Banks,” 
issued in 1905, the comptroller says: 

“There does not appear to be anything in the national bank act 


which authorizes or prohibits the operation of a savings department 
by a national bank.” 


If, under the national bank act, national banks in this state 
undertake to operate savings departments, such departments of 
their business are, in our judgment, under the exclusive con- 
trol and supervision of the federal authorities. 

Very respectfully, 
Norris Brown, 
September 15, 1906. Attorney General. 
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Taxation—GoverNnMeENT Property Exempt. 


L. E Roach, Bsq., County Attorney of Lincoln County, North 
Platte, Neb. 


Dear Sir: I have your favor submitting the following prop- 
osition and requesting an opinion thereon: 
“The real estate of the city of North Platte was assessed April 
1, 1905, and equalized by both the county and state boards and levied 
upon not later than August, 1905. After this date but prior to Octo- 
ber 1, 1905, a resident of North Platte deeded a certain lot in the city 
to the United States government. The taxes on this lot became de- 
linquent for the year 1905 and upon the county treasurer mailing the 
proper government official a notice of same, he was advised that the 
government could not recognize the validity of the county’s claim 
for taxes against the property.” 


By section 14, chapter 77, article 1, Compiled Statutes 1905, 
the taxes on real property become a lien from and including the 
first day of October of the year in which they are levied. A tax 
lien is purely a creature of legislation (Cooley on Taxation, 3rd 
ed., vol. 2, pp. 865-6; Linn v. O'Neill, 55 N. J. L. 58; Quimby 
v. Wood, 19 R. 1.571). From your statement of facts it is 
apparent that at the time the land in question was sold to the 
United States government, no lien for taxes had attached to the 
land. At the time the lien for taxes was authorized to attach 
to the land under the statute, the land was owned by the United 
States government, and its property is not subject to taxes or 
tax liens. In our opinion, therefore, by virtue of this fact, the 
lien for taxes never attached to the land, and there is no lien 
that would authorize the sale of same for delinquent taxes. 

Very respectfully, 
: Norris Brown, Attorney General, 
September 15, 1906. By W. T. Taompson, Deputy. 


TaxaTion—GoverNnMENT Proverty Exemrr. 


Hon. Edward M. Searle, Jr., Auditor of Public Accounts, Lin- 
coln. Z 


Dear Sir: We have your communication of recent date in 
which you inquire whether lands are subject to taxation the 
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title to which was in the United States government on April 1 
of the current year where the title has subsequently been 
conveyed to Indians. . 

In reply you are advised that in the opinion of this depart- 
ment such lands were not subject to taxation on the first day of 
April of this year, and therefore will not become subject to 
taxation until April of next year. 

Very respectfully, 
Norris Brown, Attorney General, 
September 20, 1906. By W. T. Tuompson, Deputy. 


GLanDERED Horses—Duries aNp Powers or Stare VETERINARIAN. 
Hon, John H. Mickey, Governor of Nebraska, Lincoln. 


Dear Srr: . 1 have your communication of recent date re- 
questing an opinion relative to the powers of the deputy state 
veterinarian in connection with the destruction of glandered 
horses. 

The legislature of 1901 passed an act entitled “An act con- 
cerning the care of and to prevent the spread of contagious and 
infectious diseases among domestic animals; to provide for the 
appointment of a state veterinarian and assistants, to regulate 
their powers and duties, to provide for their compensation,” and 
repealing sections | to 27, inclusive, of article 11, chapter 4, 
Compiled Statutes of Nebraska for 1895. 

By this act the governor was made the state veterinarian, and 
was required, within thirty days from its approval and every 
two years thereafter, to appoint a deputy state veterinarian, and 
was also given power to appoint such assistant veterinarians as 
he should deem necessary for carrying out the provisions of the 
‘act. By section 6 of the act the deputy state veterinarian is 
given power to destroy domestic animals infecte-l with or which 
have been exposed to any disease when in the opinion of such 
deputy state veterinarian such action is necessary in order to 
prevent further spread of such disease among the live stock of 
the state, and to make such disposition of the carcasses of such 
animals as will in his judgment best protect the health of the 
domestic animals of the locality. 
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By section 13 of the act the deputy state veterinarian is given 
power to call upon any sheriff, deputy sheriff or constable to ex- 
ecute his orders in the performance of his duties under the pro- 
visions of the act. In the opinion of this department these 
orders may properly be given by the deputy state veterinarian 
in connection with the destruction of diseased or infected 
domestic animals and the disposition of the carcasses thereof. 
Section 14 makes it a misdemeanor for any person charged with 
a duty under said act to evade any of the rules, regulations, 
orders or directions of the state veterinarian, and fixes a penalty 
therefor of not less than fifty nor more than two hundred dol- 
lars. Section 13 also authorizes such compensation to the 
sheriff, deputy sheriff or constable executing the orders of the 
deputy state veterinarian as is “prescribed by law for like ser- 
vices, to be paid as other expenses are paid.” The statute, 
however, is not explicit as to whether such compensation to 
these officers shall be paid by the county in which the services 
are performed, or by the state. This would not affect their 
obligation to perform such services, since the legislature has 
the right to add to the duties of statutory officers, even tho no 
additional compensation is provided for such added duties. As 
stated in the case of State v. Meserve, 58 Neb. 451, “A public 
officer must perform every service required of him by law, and 
he must look to the statute for his compensation. If it provides 
none, then the services are gratuitous. A person accepting a 
public office takes it with its burdens, and whenever those be- 
come insufferably oppressive, he may resort to that excellent 
and adequate remedy which a wise legislative foresight has 
provided, viz., a letter of resignation addressed to the proper 
authority.” 


We know of no law that would prevent the deputy state vet 
erinarian from killing or ordering to be killed a diseased or 
infected domestic animal in such place as in his judgment 
would be for the best interests of the domestic animals of the 
locality where the animal is found, or in disposing of the car- 
cass thereof in such place as in his judgment seems expedient, 
having always a proper regard in such matters for the rights of 
others. 
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You are further advised that the legislature of 1905, as far 
as we have been able to ascertain, made only the following 
appropriations for carrying into effect the provisions of said act 
during the biennium: for salary of deputy, $3,000; for salary 
of assistant, $400; for traveling expenses of deputy state veter- 
inarian, $1,000. In our opinion it is doubtful if the deputy 
state veterinarian has the authority to enforce an order made 
by him requiring the owner of a diseased or infected animal to 
kill the same himself, or to dispose of the carcass thereof. 

Very respectfully, 
Norris Brown, Attorney General, 
September 20, 1906. By W. T. Tuompson, Deputy. 


Game Fiso—Prorecrion—Vauipity or Act—VIoLATIoN or— 
PENALty. 


R. CO. James, Esq., County Attorney of Richardson County, Falls 
City, Neb. 


Dear Sir: [have your communication stating that a convic- 
tion was had and a fine of twenty-five dollars imposed in a 
justice court under section 87a of the Criminal Code, and that 
an appeal or proceeding in error has been taken therefrom to the 
district court and the following objections urged against the 
validity of the judgment. 


1. That the statute under which the prosecution and conviction 
were had was an amendment to a former statute and that the amend- 
ment was not germane to the original act the section of which was 
amended; or, in other words, that the act was broader than the title. 

2. That because no maximum penalty is fixed in the statute for 
the offense defined in said section, the justice of the peace was without 
jurisdiction to render the judgment. 


You request the opinion of this department on these proposi- 
tions. 


1. The act amended by the present section of the law con- 
tained the following title: “To prohibit the catching of game 
fish in certain cases.” The title of the amendatory act is: “An 
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act to amend section 2150, chapter XI, of Cobbey’s Annotated 
Statutes of Nebraska, 1903, and repeal said section as now ex- 
isting.” It will be seen that the general subject involved in the 
title to the original act was a prohibition against the catching of 
game fish in certain cases and the matter contained in the 
amendatory act is the prohibition of the catching of “fish” with- 
out qualification. It is a well settled rule of construction that 
where the title of a bill recites that its purpose is to amend a 
particular section, no amendatory legislation not germane to the 
subject-matter of the original section proposed to be changed is 
permissible. It is our opinion that the amendatory act was 
germane to the original act which it purported to amend, and 
is therefore valid. (Perry v. Gross, 25 Neb. 826; In re White, 
33 Neb. 812.) 

2. The second question is a more serious one. It will be 
seen that the statute referred to fixes a minimum penalty of 
twenty-five dollars or imprisonment in the county jail of not less 
than ten days for the offense defined. No maximum penalty is 
fixed. It is provided in section 18, article 6, Of the constitution 
“that no justice of the peace shall have jurisdiction of any civil 
case where the amount in controversy shall exceed two hundred 
dollars; nor in a criminal case where the punishment may ex- 
ceed three months’ imprisonment or a fine of over one hundred 
dollars.” Under the statute on which the prosecution in this 
case is predicated, the court is limited to twenty-five dollars fine 
and imprisonment for ten days on the one hand and the maxi- 
mum penalty for misdemeanors on the other. A similar ques- 
tion was before the supreme court of South Carolina in the case 
of State v. Madden, 28 8. C. 50, and the court in that case held: 


“Trial justices have jurisdiction of an offense only where the 
punishment is limited by law to a fine of one hundred dollars, or to 
imprisonment for thirty days.” 


In State v. Edney, 80 N. C. 360, a case involving a question 
quite analogous to the present one, the court held: 
“By the constitution of 1868, Art. IV, paragraph 33, jurisdiction 


of all criminal matters was given to the justices of the peace, when 
the punishment did not exceed a fine of fifty dollars or imprisonment 
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for one month. There was no such limitation to the punishment pre- 
scribed for trespasses to land until the legislature, in order to give 
justices of the peace jurisdiction of that offense, passed the act of 
1873-74, amending Bat. Rev., ch. 32, paragraph 116, by providing that 
the punishment for a violation of the provisions of that section should 
not exceed a fine of fifty dollars or one month’s imprisonment; and 
so stood the law until the adoption of the amended constitution when 
‘thirty days’ were substituted in that instrument for the words ‘one 
month’ in the constitution of 1868. But it has been decided that 
‘month’ as used in that constitution meant a calendar month, and a cal- 
endar month may be more than thirty days; so that if a judgment for 
a violation of that section should ve rendered by a justice of the peace 
in one of those months which have tuirty-one days, the imprisonment 
might exceed by one day the present constitutional limit to the juris- 
diction of justices of tne peace.’’ 


In North Carolina there is a statute against allowing hogs to 
run at large, and it is provided that any person violating any of 
the provisions of the act shall be guilty of a misdemeanor and 
upon conviction shall be fined not less than two dollars nor more 
than ten dollars for each and every offense for each head of stock 
so allowed to run at large. Complaint was lodged before a 
justice of the peace charging that the defendant had wilfully 
and intentionally allowed ten head of hogs to run at large off his 
premises, and the accused was found guilty of allowing eight 
hogs to run at large and fined two dollars per head therefor. 
The constitution of North Carolina limits the criminal jurisdic- 
tion of justices of the peace to cases where the fine cannot exceed 
fifty dollars. This case reached the supreme court of that state 
in the case entitled State v. Wiseman, 42 S. E. 826, wherein the 
court made the following observation and decision: 


“This statute makes a violation of section 1 a misdemeanor, and 
does not prescribe any punishment, except as to each hog. But article 
4, paragraph 27, of the constitution, fixes the jurisdiction of justices 
of the peace, and limits it in criminal matters to cases in which the 
fine cannot exceed fifty dollars, or the imprisonment thirty days. And 
under this statute the une is limited to ten dollars for each hog. ‘The 
fine shall not exceed ten dollars for each hog so allowed to run at 
large.’ And although he was only fined two dollars a hog, or sixteen 
dollars for the eight, he might have been fined as much as eighty 
dollars, this being thirty dollars in excess of his jurisdiction. It is 
therefore plain to see that the justice of the peace did not have juris- 
diction.” 
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From the foregoing we are of the opinion that a justice of the 
peace or county judge is without authority and jurisdiction to 
try a party charged with the offense defined in said section of 
the statute, and that his judgment is therefore null and void. 

Very respectfully, 
Norris Brown, Attorney General, 
September 22, 1906. By W. T. Tompson, Deputy. 


Witness’ Fees—Searcu ror Iytoxtcatinc Liguors—Costs. 


’ 
O. BE. Bozarth, Esq., County Attorney of Gosper County, Elwood, 
Neb. 


Dear Sir: I have your favor containing the following state- 
ment of facts relative to the payment of costs and asking for 
an opinion thereon: 


“In a prosecution for the sale of liquors without a license, which 
was finally settled in the district court, a dispute has arisen over the 
fees due the witnesses and the men who assisted the sheriff in making 
the search. A search warrant was issued and the sheriff called two 
men to help in the search, but he neglected to endorse his fees and 
theirs on the warrant. Also, .the case before the county judge was 
continued once, all the witnesses subpoenaed appearing, and the court 
required them to give their personal recognizance to appear at the time 
to which the hearing was adjourned. The witnesses appeared at the 
adjourned hearing and testified, as the record shows, but in the county 
judge’s transcript of the case to the district court he charged up only 
one day’s attendance for each witness, and entered nothing on the 
transcript for the officers making the search and arrests. The de- 
fendants plead guilty in the district court and the fines and the money 
to cover all costs have been paid in, but the clerk of the district court 
is afraid to pay the fees that were earned in the county court and not 
shown by the transcript allowed by the county judge, and the county 
judge refuses to correct his transcript to show the fees actually earned. 
The mistake was not noticed until after the district court had adjourned 
or I should have moved to retax the costs. 


“Can the clerk pay these fees, notwithstanding they have not 
been allowed by the county judge?” 


Section 20, chapter 50, Compiled Statutes 1905, provides for 
the issuance of a search warrant in cases such as -the one you 
refer to, and section 22 of the same chapter provides that if the 
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defendant shall be found guilty, in addition to the payment of a 
fine he shall pay all costs of prosecution. Witness fees and 
expenses of the search for and seizure of liquors in such cases 
are proper items of cost. Iam of the opinion that where the 
law declares the right to costs to follow, conviction it is not 
necessary that in the final judgment of conviction the costs 
should be in direct terms awarded. (See 11 Cyc. 219.) Under 
the condition of the record in this case, as stated in your letter, 
if the proper witness fees and sheriff's fees have been paid to 
the clerk, he should pay them to the parties entitled thereto, 
notwithstanding such fees were not allowed and taxed as 
costs by the county judge. 
Very respectfully, 
Norris Brown, 
Attorney General. 

September 22, 1906. 


Scnoot. Lanp—Purcuase sy Lessee. 


Hon. Henry M. Eaton, Commissioner of Public Lands and 
Buildings, Lineoln. 


Dear Str: 1 have your favor in which you submit the 
following statement of facts: 


“On June 10, 1879, the state leased certain university lands in 
Webster county to Ira Sleeper, who, on August 24, 1883, assigned the 
lease to Trunkey & Scott, who assigned it January 2, 1886, to Mary 
Law. The lease expired January 1, 1905.” 


“March 1, 1904, Mary Law made application for and lease was is- 
sued to her for an additional period of twenty-five years, as provided 
by section 16, chapter 80, Compiled Statutes. A short time prior to 
making application for a renewal lease, Mary Law made oral applica- 
tion to the county treasurer of Webster county to have the land ap- 
praised for sale, and was informed by the treasurer that the land 
could not be bought, and relying on that information no written appli- 
cation to purchase was made, but an application for renewal lease was 
made. The land was raw and unimproved until the year 1888, when 
Mary Law had the same cultivated, built a house and made other 
valuable improvements, and has since occupied and improved the 
land.” 
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Upon these facts you request the opinion of this department 
as to whether the lessee can enforce her application to purchase 
a quarter section of said land under the act of 19085. 

Under an act of the legislature of 1879 the lessee of school or 
university lands might at any time, not oftener than once in 
any one year, apply in writing to the county treasurer to have 
such land appraised for the purpose of sale, and purchase the 
same. This act was amended from time to time until in 1897 
when such: lands were withdrawn from sale. Of course, this 
legislation did not affect vested rights acquired under contracts 
of lease issued to parties prior to the taking effect 
of the act withdrawing the unsold or leased lands 
of the state from sale. At the last session of the 
legislature an amendatory act was passed providing, among 
other things, that all the educational lands of the state 
that were settled upon, occupied and improved prior to July 1, 
1897, might be sold to persons who settled upon, occupied and 
improved the:same, not exceeding a quarter section. It is our 
opinion, under the facts stated, that Mary Law would have had 
the right under her lease at any time prior to January 1, 1905, 
to have the demised land appraised for the purpose of sale, and 
to have purchased the same in accordance with the law in force 
at the time the state issued her lease. That right, however, was 
a right she could waive, and this she did, in our judgment, 
when she made the application for and received a new lease for 
an additional twenty-five years. The lease she received under 
the law for this additional time could not lawfully contain an 
option permitting her to purchase the land as she might have 
done under the original lease. Any misrepresentation of the 
county treasurer as to the law that may have influenced her to 
believe she was not entitled to purchase under the original 
lease would not bind the state. She sought for and accepted 
the advice of the county treasurer on such question at her peril. 
As soon as she applied for and received the new lease, she 
thereby surrendered any and all rights she had under her former 
lease, and she is now estopped to claim the right to purchase 
the land from the state. It is further the opinion of this de- 
partment that Mary Law cannot insist upon the right to 
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purchase the land under the act of the legislature of 1905, 
amending section 9870, Cobbey’s Annotated Statutes 1903, as 
settler, occupier and improver; and that all the rights she now 
has are those of lessee under the terms of the lease last issued 
by your department. Very respectfully, 

Norris Brown, Atcorney General, 
September 27, 1906. By W. T. Tuompsoy, Deputy. 


Introxicating Liqguors—SaLre—Revocatron or License—Duttes 
or PoLice CoMMISsIONERS. 


Hon. John H, Mickey, Governor of Nebraska, Lincoln. 


Dear Str: I have your communication requesting an opinion 
touching the powers and duties of the board of fire and police 
commissioners in cities having more than twenty-five thousand 
and less than forty thousand inhabitants. In your communica- 
tion you state: 


“In many instances there is general knowledge throughout the 
community that a licensee is guilty of serious infraction of the laws 
relative to the sale of liquors, and yet it is almost impossible to secure 
a eonviction. I wish your written opinion as to whether or not the 
members of the fire and police board of South Omaha would be per- 
sonally liable for damages in a suit brought against them by a 
licensee in case they revoked his license without a conviction in the 
courts.” 


Section 132, article 2, chapter 13, Compiled Statutes 1905, 
defining the duties and powers of the board of fire and police 
commissioners in cities having more than twenty-five thousand 
and less than forty thousand inhabitants, provides as follows: 


“The board of fire and police commissioners may, by ordinance, 
license, restrain, regulate or prohibit the selling or giving away of 
malt, spirituous or vinous, mixed or fermented intoxicating liquors, 
the license not to extend beyond the municipal year for which it shall 
be granted, and to determine the amount to be paid for any such li- 
cense, not less than the minimum sum required by any general law , 
upon the subject. All the restrictions, regulations, forfeitures and 
penalties provided by law respecting the sale of liquors by persons 
licensed therefor by the county boards shall apply to and govern per- 


' 
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sons (except druggists) licensed by virtue of this section; and any 
person selling or giving away in said city any liquor of the description 
mentioned in this section, without first having complied with such 
regulations, and procured a license or permit therefor, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined in 
any sum not more than one hundred dollars for each offense, and be 
committed to the city jail until such fines and costs are paid; Pro- 
vided, that any permits issued to a druggist may be revoked by the 
board of fire and police commissioners at pleasure. And further pro- 
vided, That any license issued by the board of fire and police commis- 
sioners for any purpose mentioned in this section shall be revoked by 
the board of fire and police commissioners upon conviction of the li- 
censee of any violation of any law, ordinance or regulation pertaining 
to the sale of such liquors, and proceedings of appeal or error taken 
to review such judgment or conviction shall in no wise affect the revo- | 
cation of such license or the effect of such conviction until such appel- 
late or error proceedings be finally determined and such conviction be 
finally annulled, revoked or reversed.” 


The legislature by this section has conferred upon the board 
of fire and police commissioners of South Omaha the right by 
ordinance to license and regulate the sale of intoxicating liquors 
within the limits of the corporation. The section provides that 
“all the restrictions, regulations, forfeitures and penalties pro- 
vided by law respecting the sale of liquors by persons licensed 
therefor by the county boards shall apply to and govern persons 
(except druggists) licensed by virtue of this section.” 


While the board of fire and police commissioners has author- 
ity to license the sale of liquors in the city, it is required to 
exercise its power subject to the limitations and restrictions 
imposed by general law. The section under consideration pro- 
vides that the board of fire and police commissioners shall 
revoke the license of any licensee upon his conviction of any 
violation of any law, ordinance or regulation pertaining to the 
sale of such liquors. You ask whether the board of fire and 
police commissioners of South Omaha would be “personally lia- 
ble for damages in a suit brought against them by a licensee in 
case they revoked his license without a conviction in the 
courts.” No express power to revoke is conferred upon. the 
board by the.act governing cities of the class of South Omaha 
except upon conviction, but it is my opinion that if reservation 
of the right to revoke is reserved in the license, then the board 
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has power to revoke upon proof before the board of a violation 
of the rules or regulations of the board, or of the ordinances of 
the city, or of the statutes of the state relating to the traffic in 
intoxicating liquors, and that the members of the board would 
not be liable for damages in a suit against them by a licensee in 
case they should revoke his license upon proof before the board 
without a conviction in the courts. 


It is further my opinion that the board of fire and police 
commissioners of South Omaha has a right to insist upon a con- 
dition precedent to the issuance of a license to the effect that 
the applicant shall agree that his license may be revoked at the 
will of the board upon proof before the board of any violation 
of the rules or regulations of the board, or of the ordinances of 
the city, or of the statutes of Nebraska. It was so held in the 
case of Grand Rapids v. Braudy, 105 Mich. 670. In 21 Am. & 
Eng. Ency. of Law, 826, the following language is used: 


‘“‘By accepting and acting under a license, the licensee consents to 
all couditions imposed thereby, including provisions as to its revoca- 
tion.’* 


See, also, Wiggins v. City of Chicago, 68 I]. 372. In Hurber 
v. Baugh, 48 la. 514, the court said: 


“The revocation by a municipal corporation of a license to sell 
intoxicating liquors upon certain specified conditions, a violation of 
which, according to the express terms of the license, should have the 
effect to revoke it, is not a forfeiture beyond the powers of the cor- 
poration.” 


In your communication you ask this further question: 


“If the board of fire and police commissioners has absolute knowl- 
edge of infraction of the law on the part of a licensee, has the board a 
right to refuse the granting of another license at the beginning of the 
fiscal year to said licensee who has been guilty of law violation, but 
who has not been convicted in the courts?” 


It is my opinion that the board would have the right to 
refuse to grant a license under the conditions stated. 
Very respectfully, 
Norris Brown, Attorney General. 
October 1, 1906. By J. B. Srropg, Assistant. 
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BaLtor—Form. 
Hon. A. Galusha, Seeretary of State, Lincoln. 


Dear Str: You request an opinion from this department as 
to the order in which the names of the different candidates to be 
voted on at the next election shall appear on the official ballot. 


Section 140, chapter 26, Compiled Statutes 1905, among 
other things provides: 


“The form of the ballot shall, as near as possible, conform to 
schedule ‘A’ hereof.” 


Schedule “A” set forth in the statute under section 159 of 
said chapter is made a part of the statute and is the form of the 
ballot and the order in which the names shall appear thereon. 
It is our opinion that this statute is not open to construction, 
and that it is your duty as secretary of state to follow its 
provisions. Very respectfully, 

Norris Brown, Attorney General, 
By W. T. Tompson, Deputy. 
October 3, 1906. 


Inneritance Tax—APppLicaTion. 


W. A. Myers, Esg., County ‘Attorney of Harlan County, Alma, 
Neb. 


Dear Sir: Lhave your communication requesting the opinion 
of this department on the following proposition: 


“A resident of this county, possessed of considerable property, a 
few days before his demise gave deeds to his heirs conveying all his 
property. The heirs contend that as the deeds were delivered and 
recorded prior to the death of the decedent, the estate is not subject 
to the inheritance tax under section 1, article 8, chapter 77, Compiled 
Statutes 1905.” 


It is our opinion that if the transfers referred to were made by 
the grantor in contemplation of death, the property is subject to 
19 


, 
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the inheritance tax, provided the value of the property conveyed 
to any one heir brings it within the provisions of the inheritance 
tax law. Whether the transfers were made in contemplation of 
the death of the grantor is a question of fact, to be determined 
by the proper taxing officers, or by the courts in case of appeal. 

Very respectfully, ° 

Norris Brown, Attorney General, 
October 9, 1906. By W. T. Tuompson, Deputy. 


Irrication Disteior Taxes —CoLiecrion — Bonps — Payment. 
Hon. B. M. Searle, Jr., Auditor of Public Accounts, Lincoln. 


Dear Sir: You request the opinion of this department rela- 
tive to the duties of county treasurers as collectors of irrigation 
district taxes, and particularly as to what disposition county 
treasurers shall make of paid and canceled interest coupons of 
irrigation district bonds to entitle such treasurers to credit for 
the same in settlement with the county board. 


Section 19, article 3, chapter 93a, Compiled Statutes, 1905, 
makes it the duty of county treasurers to collect the irrigation 
district taxes at the same time and in the same manner as all 
other taxes are collected in this state. Such treasurers are 
given authority by this section to receive in payment of the 
general fund tax of any irrigation district for the year in which 
said taxes were levied, the same as money, warrants drawn 
against said general fund, provided such warrant does not ex- 
ceed the amount of the general fund tax which the person ten- 
dering the same owes. It also authorizes the county treasurer to 
receive in payment of the district bond fund tax for the year in 
which said taxes were levied, past due interest coupons issued 
by said irrigation district the same as money, provided such 
interest coupons so tendered do not exceed the amount of the 


district bond fund which the person tendering the same 
owes. If the taxes are collected in the way and manner above 


indicated by the treasurer of a county other than the one in 
which the irrigation district was originally organized, it is the 
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duty of the county treasurer to remit the same to the treasurer 
of the county in which the district was originally organized, 
monthly on the fifth day of each month. All taxes received for 
the general fund of the district by the treasurer of the county 
in which the district was originally organized shall be paid to 
the treasurer of such irrigation district upon orders signed by 
the president and secretary of such district, and all warrants 
received in payment of general fund taxes may be turned over 
as so much money to the district treasurer on such orders. 


By section 21 of said chapter it is made the duty of the 
county treasurer in which the irrigation district was originally 
organized to pay upon presentation irrigation coupon bonds due 
at his office. After ten years from the issuance of irrigation 
bonds, if the sinking fund shall amount to the sum of $10,000 
the county treasurer may be direeted by the board of directors 
to pay such an amount of said bonds not due as the money of 
said fund will redeem, at the lowest value at which they may be 
offered for liquidation, after advertisement thereof made for at 
least four weeks in some daily newspaper in each of the cities 
named in section 14 of the act. No bonds shall be redeemed at 
a rate above par, and in case none of the holders of said bonds 
shall desire to have the same redeemed upon that basis, the 
money shall be invested by the treasurer of the county in which 
the district was originally organized, under the direction of the 
board of directors of said irrigation district, in United States 
bonds or the bonds or warrants of the state, which shall be kept 
in said bond fund and may be used to redeem said district 
bonds whenever the holder thereof may desire. 


Section 19 also contains a provision to the effect that if the 
board of directors of any irrigation district neglect or refuse to 
cause an assessment and levy to be made for the payment of 
principal and interest of outstanding bonds, the county board 
shall make the levy for the payment of such principal and inter- 
est against the property of the irrigation district in said county. 
It is also provided in this section that the county treasurers shall 
be liable in their official capacity for the collection and disburse- 
ment of taxes under said act. 
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We are led to the conclusion that the bonds of the irrigation 
district are an obligation of the district, and not of the county, 
and when coupons have been paid, redeemed or canceled by the 
county treasurer as provided in said act the county treasurer 
is entitled to credit therefor in his settlement with the county 
board. It is also the opinion of this department that these can- 
celed interest coupons should be surrendered to the treasurer of 
the irrivation district, and that the county treasurer should take 
his receipt therefor, and that such receipts should be turned 
over to the county board by the county treasurer the same as a 
canceled warrant and entitle such treasurer to credit the same 
as for so much money. In the event the treasurer has any can- 
celed interest coupons on hand at periods of settlement for 
which he holds no receipt from the treasurer of the irrigation 
district, he will be entitled to credit for such canceled interest 
coupons the same as he would did he hold a receipt therefor 
from the’ treasurer of the irrigation district or for money on 


hand. Very respectfully, 
Norris Brown, Attorney General, 
October 13, 1906. By W. 'T. Tuompsoy, Deputy. 


Orricer—RemovaL By Governor—ComPENsATION, 


T’o the Honorable Board of Public Lands and Buildings, Lincoln. 
Gentlemen: 


You submit to this department the following question: 


“Ts the board of publie lands and buildings authorized to approve 
the claim of Dr. J. M. Alden for services as superintendent of the Nor- 
folk asylum for the insane from the date of the governor's order of 
removal, July 12, 1906, to October 1, 1906, when Dr. Alden relin- 
quished possession of the office under an agreement with Dr. George A. 
Young, his successor, that the latter should waive any claim to the 
salary of said office for said period?” 


The facts in the case as understood by this department, are 
substantially as follows: Charges having been preferred to the 
governor against Dr, Alden, alleging incompetency and mis- 
management, the matter was referred by the governor to the 
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board of public lands and buildings with instructions to take 
testimony and report findings of fact thereon. The findings of 
the board generally were that the charges had not been sustained. 
Thereafter the governor made further investigation, re- 
examined the evidence taken before the board, overruled the 
findings of the board, and made an order, July 12, 1906, remov- 
ing Dr. Alden from the position of superintendent of said insti- 
tution and appointing Dr. George A. Young in his stead. Dr. 
Alden refused to comply with the governor’s order of removal 
and denied the right of Dr. Young to the office, whereupon an 
action in the nature of quo warranto was instituted in the 
supreme court to test the right of the respective claimants to the 
office. During all this time and up to about October 1, Dr. 
Alden retained his position as superintendent of the asylum and 
claimed the right to the emoluments of the office, Dr. Young 
performing no services as such superintendent. Upon an agree- 
ment between Doctors Young and Alden that the former would 
make no claim to the compensation of the office prior to October 
1, Dr, Alden voluntarily relinquished the office to Dr, Young 
and signed a stipulation that the action in the supreme court be 
dismissed at his costs. 


We are without any definite ruling from our supreme court 
on the point under consideration. In the case of State v. Hay, 
45 Neb. 321, a proceeding in the nature of quo warranto was 
instituted against Dr. Hay by the attorney general to test his 
right to retain the office of superintendent.of the Lincoln asylum 
after he had been ordered removed by the governor. In the 
opinion rendered this statement was made by the court: 


“Tt follows, too, that the appointment of Dr. Abbott invested the 
latter with a right to possession and the emoluments of said office, and 
that he is entitled to judgment on the pleadings.” 


The question of the emoluments of the office was not in con- 
troversy in that case, and all that was said in the opinion rela- 
tive thereto is purely dicta and furnishes no authority in the 
present instance where the appointee is making no claim against 
the state or Dr. Alden for the compensation of the office prior ot 
the date it was actually surrendered to him, 
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The general rule seems to be that the de jure officer is the one 
entitled to the emoluments of the office. This rule, however, is 
not without exceptions. In United States v. Smith, 27 Fed. cases, 
No. 16,321, the defendant had been appointed secretary of 
Minnesota Territory, receiving a fixed annual salary, payable 
quarterly. He entered upon the duties of his’ office in March, 
1849, and was removed by the president in the latter part of 
October, 1851. He continued in the actual performance of his 
duties until November 14, 1851. He was allowed his salary by 
the treasury department to the date of the order of removal only, 
and the question was presented to the court whether he was en- 
titled to the salary of the office to November 14. The court on 
this branch of the case said: 


“No doubt can exist as to his right to it to the 14th of November, 
when he was in fact superseded by his successor.” 


In a well considered case entitled Stuhr v. Curran, 44 N. J. 
L. 181, 8. and C. were opposing candidates for an office. C. 
received the certificate of election from the board of supervisors, 
He was subsequently ousted by S. on quo warranto. The court 
held: 

“An action cannot be maintained by S. against C. to recover the 


fees of the office received by the Jatter while he was in possession of 
the office.” 


In Dolan v; Mayor, 68 N. Y, 274, it was held (1) that disburs- 
ing officers charged with the duty of paying official salaries have 
in the exercise of that duty a right to, rely upon the apparent 
title of an oflicer de facto and treat him as the officer de jure 
without inquiring whether another has the better right; and (2) 
that the de jure officer when he recovers possession of the office 
* by quo warranto is entitled to receive from such disbursing 
officer so much of the salary as at that time has not been paid to 
the intruder. In many of the states, and especially in New York, 
it is pertinent to note that the statute law provides that in pro- 
ceedings in the nature of quo warranto if judgment be had in 
favor of the person claiming the title, he may recover of the in- 
truder the damages he shall have sustained by reason of the 
usurpation. In this state the statute does not so provide. 
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In Comstock v. Grand Rapids, 40 Mich. 397, a de jure officer 
was permitted to recover the salary for the entire period, no part 
of it having been paid to the unlawful occupant. 


From an examinafion of the authorities cited, and others, we 
conclude the general rule is that a de jure officer is ordinarily 
entitled to the emoluments of the oflice from the time of his ap- 
pointment and qualification, in the event due demand has been 
made for the office and refused; but that his right to the emolu- 
ments of the office may be waived by him, in which event he 
could no longer maintain a claim either against the state or the 
incumbent. It is therefore our opinion that since there has been 
no adjudication by the court of the right of the respective 
claimants to the office in question, if the board of public lands 


and buildings finds that Dr. Young has waived his right to the 
emoluments of the oflice in favor of Dr. Alden from the date of 


the order of removal made by the governor to the first day of 
October, and that Dr. Alden has during that tine discharged the 


duties of said office, the board would be authorized either to treat 
and consider Dr. Alden as the de faeto and the de jure olficer 
and entitled to the salary as such superintendent, or to treat the 
waiver of said salary by Dr. Young as tantamount to an assign- 
ment of the same to Dr. Alden. 
Very respectfully, 
Norris Brown, - 
October 15, 1906. Attorney General. 


Fixes—Scuoor. Funp. 


Hon. J. L. McBrien, State Superintendent of Publie Instruction 
Lincoln. 


Dear Sir: [have your communication submitting the fol- 


lowing proposition: 
‘ 
“In the village of Stratton a party was fined $100 for selling 
whiskey contrary to law. Does the fine go to the village school or to 


the schools of the whole county? 


In the case of State ex rel. School District of Omaha v. [eins, 
14 Neb. 477, our supreme court ruled as follows: 
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“It is the true intent and meaning of the first clause of sec. 5 
of art. VIII of the constitution of the state that all fines, penalties and 
license money arising under the general laws of the state shall be paid 
over to the counties respectively where the same may be levied or im- 
posed, and appropriated exclusively to the support of common schools 
in the several school districts of such county.” 


This holding is clearly to the effect that such a fine as you 
designate is payable to the school fund of the entire county, and 
not to the school fund of the district in which the fine was 
imposed. 

Very respectfully, | 
Norris Brown, Attorney General, 
October 20, 1906. By W. T. Tuompson, Deputy. 


AMENDMENT oF CoystiTurioy—SuBmission—Bator. 
Hon. A. Galusha, Seeretary of State, Lincoln. 


Dear Sir: J have your communication submitting to this de- 
partment the following propositions relative to voting on the 
constitutional amendment to be submitted at the coming elec- 
tion, and requesting an opinion thereon: 


1. Whether all “straight’’ votes cast for the republican, demo- 
cratic, or people’s independent party by means of a cross made within 
the party’s circle at the head of the ballot shall be construed to be for 
the amendment and recorded and counted as such? 


2. Should a mark within the party circle of either of these par- 
ties, each having declared in its party platform for the amendment, 
be counted for such amendment if the voter has “scratched” his ticket 
and placed crosses in the squares opposite the names of candidates of 
the other parties? 


Section 1, article 15, of the constitution, relating to the sub- 
mission of constitutional amendments to the popular vote, 
declares that “the same shall be submitted to the electors for 
approval or rejection, and if a majority of the electors voting at 
such election adopt such amendments, the same shall become a 
part of this constitution.” 
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It will be seen that no specific form of ballot or manner of 
submission of such a proposition is suggested or provided by 
the constitution. It becomes necessary, therefore, to look 
to the statutes. 


Section 127, chapter 26, Compiled Statutes 1905, provides: 


“A state convention of any political party may take action upon 
any constitutional amendment which is to be voted upon at the follow- 
ing election, and said convention may declare for or against such 
amendment, and such declaration shall be considered as a portion of 
their ticket to be filed with the secretary of state and by him certified 
to the various county clerks.” 


Section 129 of said chapter provides, among other things, that: 


“Any party action relative to any proposed constitutional amend- 
ment, whether for or against, shall be in writing, and shall form a 
part of such certificate’ (of nomination). 


Also, that: 


“Certificates of nomination of candidates for office to be filled by 
the voters of the entire state, or any division or district greater than 
a county, including candidates for congress, or any party action taken 
relative to any proposed constitutional amendment, shall be filed with 
the secretary of state.” 


Section 140, of chapter 26, making provision for the form and 
contents of the ballot to be used by the elector at the general 
election, provides, among other things, as follows: 


“Whenever the secretary of state has duly certified to the county 
clerk questions to be submitted to the vote of the people, the county 
clerk shall have printed above the names of all candidates and below 
the space for a straight party vote upon the regular ballots the question 
in such form as will enable the elector to vote upon the question so 
presented. On constitutional questions submitted to the voters where 
a ‘For’ or ‘Against’ vote is required, and where any political party has 
in state convention taken action as a party either for or against such 
question, the county clerk shall have the name of such political party 
printed directly after the words ‘For’ or ‘Against,’ as the case may be, 
so as to plainly indicate to the voter the stand taken by such party on 
such question, as shown in schedule A of section 160.” 


Section 146, chapter 26, which treats of the manner of voting, 
provides as follows: 
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“Tf he (the elector) wishes to vote a straight party ticket, he shall 
make a cross in the circle at the right of the name of his party at the 
head of the ballot, and his vote shall be considered as a vote for every 
candidate and endorsed constitutional amendment of that party on the 
ballot.” 


This section further provides that: 


“When a voter shall have made a cross in one of the circles for 
a straight party ticket, and shall have also made crosses in any of the 
squares to the right of the name of any candidates, or in either square 
to the right of any constitutional amendment, his vote shall be so 
counted as a vote for said candidates and for or against said amend- 
ments, as the case may be; but for all other officers or constitutional 
amendments his vote shall be counted for the candidates and party ac- 
tion concerning amendments of that party in whose party circle he has 
made a cross.” 


From the foregoing provisions of the statutes we reach the 
following conclusions: 


1. That since the democratic, republican, and people’s independ- 
ent parties have declared in their state platforms for the constitutional 
amendment with reference to a state railway commission, and such 
action has been duly certified to the secretary of state, all “straight” 
votes cast for these party tickets should be construed as for the amend- 
ment, and recorded and counted as such. 


2. That a mark within the party circle of either the democratic, 
republican, or people’s independent party should be counted for the 
amendment unless the voter has placed a cross in the square opposite 
the words, ‘Against constitutional amendment with reference to state 
railway commission.” 


3. <A “straight” prohibition or a ‘straight’ socialist party vote, 
these parties not having declared in their state platforms either for or 
against the amendment, will not be a vote for the amendment; but 
such voters may express their will for or against the amendment by 
making a cross in the squares provided opposite the words ‘For’ or 
“Against.” 

Very respectfully, 
Norris Brown, Attorney General, 
By W. T. Tuompson, Deputy. 


October 24, 1906. 
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A Cost Bints—AUDITING. 


E. W. Bartholomew, Hsq., Sheriff of Kimball County, Kimball, 
Neb. 


Dear Sir: I[ have your letter of the 23rd inst., inquiring 
about the duty of county commissioners when auditing bills for 
costs in misdemeanor cases under the provisions of section 
2679, Cobbey’s Annotated Statutes, 1903. 


It is the opinion of this department that notice should be 
given to each clerk and magistrate who has filed such bills for 
costs before proceeding to audit the same. 

' Very respectfully, 
Norris Brown, Attorney General, 
By J. B. Stropr, Assistant. 
October 26, 1906. - 


Swamp Lanps—Dratnace—Cosr. 


J.J. McAllister, Esq., County Attorney of Dakota County, Da- 
kota City, Neb, 


Dear Sir: I have your recent favor containing the following 
request for an opinion: 


‘*T am asked to write you for an opinion on the question when a 
ditch is located for the purpose of draining swamp or wet lands, as 
provided in chapter 89, Compiled Statutes 1905, who pays the cost or 
expense of locating and building such ditch?” 


Chapter 89, Compiled Statutes, 1905, contains four articles; 
but I assume that you desire an opinion as to who should pay 
the costs and expenses of locating and constructing a ditch 
under the provisions of article 1 of said chapter. I do not know 
how | can better answer your inquiry than to refer you to those 
sections of article 1 of said chapter that refer to the survey, 
estimate of construction, assessment for cost and compensation, 
etc. Your attention is directed to sections 3, 7, 8, 9, 10, 11, 15, 
21, 22 and 25. It seems to me these sections provide the means 
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for raising the funds necessary to pay the costs and expenses of 
locating and constructing a ditch for draining swamp lands by 
the county authorities, and that it is unnecessary for me to 
quote these sections, or to state their substance in language of 
my own. 
Very respectfully, 

Norris Brown, Attorney General, 

October 26, 1906. By J. B. Stropr, Assistant. 


Roap OVERSEER. 


J. A, VanWagenen, Esq., County Attorney of Pierce County, 
Pierce, Neb, 


Dear Str: You submit to this department the following 
proposition: 

“Where an incorporated village or city of the second class is situ- 

ated within a precinct containing two or more road districts, has a 


voter living within the incorporation the right to vote on candidates 
for road overseer?” 


It is my opinion that voters living within incorporated vil- 
lages and cities situated within a precinct divided into two or 
more road districts are not entitled to vote for candidates for 
road overseer, Section 53, chapter 78, Compiled Statutes, 1905, 
provides as follows: 

“The county board shall divide the county, except that portion oc- 
cupied by cities and incorporated villages, into as many road districts 


as may be necessary, and may alter the boundaries thereof as may 
seem proper.” 


I conclude that under this provision of the statute cities and 
incorporated villages are not parts of the road district, and that 
voters living within such cities and incorporated villages, are 
not entitled to vote for road overseer. s 

Very respectfully, 
Norris Brown, Attorney General, 
November 2, 1906. By J. B. Srrope, Assistant. 
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County Assessor—Vacancy—ELecrion. 


J.C. Dort, Hsq., County Attorney of Pawnee County, Pawnee 
City, Neb. 

Dear Sir: Ihave your letter of the 16th inst., wherein you 
state that your county assessor was killed in an accident and asa 
result a vacancy occurs in that office and an appointment to fill 
the vacancy will have to be made by the county board. You ask 
(1) whether or not section 19, chapter 77, article 1, Compiled 
Statutes, 1905, has been declared unconstitutional; also (2), 
whether the person appointed to fill the unexpired term of the 
late incumbent would. be eligible to succeed himself; and (3) 
whether section 12, chapter 18, article 4, is still in force and effect. 

1. Section 19 of chapter 77, referred to above, has not been 
declared unconstitutional by the supreme court; but this 
amended section was a part of the legislative scheme to enact a 
biennial election law, and the chances are the court will declare 
it unconstitutional as soon as the question is presented. The 
only change, however, that this amendment makes in the original 
is to extend the time when a county assessor shall be elected 
from 1907 to 1908. 

2. It is the opinion of this department that the person who 
has served a portion of the unexpired term would not be eligible 
to succeed himself. Section 19 provides that ‘‘no county assessor 
shall be eligible to two consecutive terms.” 

3. Section 12, chapter 18, article 4, has been superseded 
and repealed by implication through the enactment of the gen- 
eral revenue law of 1903. 

Very respectfully, 
: Norris Brown, Attorney General, 
November 19, 1906. By W. T. Toompson, Deputy. 


ApINistrators AND Exxcurors—Powers. 
G. A. Eberly, Esq., County Attorney of Stanton County, 
Stanton, Neb. 


Dear Sir: Ihave your favor of the 16th inst., submitting 
the following questions and requesting opinions thereon: 
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1. Is it proper for an executor or administrator of an estate who 
has never been regularly admitted as a practicing attorney to prepare 
and file papers relating to such estate? 


2. May the county judge refuse to accept and file reports of an 


administrator or executor made and/ prepared by such officer where the 
same are not endorsed by some admitted attorney? 


Section 1 of chapter 7, Compiled Statutes, 1905, provides 
as follows: 


“No person shall be admitted to practice as an attorney or coun- 
selor at law, or commence, conduct, or defend any action or proceeding 
to which he is not a party, either by using or subscribing his own 
name, or the name of any other person, or by drawing pleadings or 
other papers to be signed and filed by a party in any court of record 
in this state, unless he has been previously admitted to the bar by 
order of the supreme court of this state. And no such paper shall be 
received or filed in any action or proceeding unless the same bears the 
endorsement of some admitted attorney, or is drawn, signed and pre- 
sented by a party to the action or proceeding. It is hereby made the 
duty of the judges of such courts to enforce this prohibition. Any 
person who shall violate any of the provisions of this section shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be 
fined in any sum not exceeding one hundred dollars, or imprisoned in 
the county jail not exceeding thirty days, in the discretion of the 
court; but this section shall not’ apply to persons admitted to the bar 
under pre-existing laws.” 


It is the opinion of this department that an executor or admin- 
istrator, whether regularly admitted as a practicing attorney or 
not, may lawfully prepare and file in the county court any 
papers necessary to be filed in the administration of his trust. 
In so far as the preparation and filing of such papers are con- 
cerned, the executor or administrator is within the contemplation 
and meaning of the section above quoted “a party to the 
proceedings”, and the county judge may not lawfully refuse to 
receive and file reports or documents pertaining to the adminis- 
tration of an estate where the same bears the endorsement of 
the executor or administrator. 

Very respectfully, 
Norris Brown, Attorney General, 
November 20, 1906. By W. T. Tuompson, Deputy. 
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Auien Herrs—Treaty Riaurs. 


O. E. Bozarth, Hsq., County Attorney of Gosper County, Elivood, 
Neb. 


Dear Sir: I have your favor wherein you state that Nels 
Johnson, a native of Sweden but naturalized in the United 
States, died in Gosper county leaving an estate worth $10,000; 
and that he leaves a brother naturalized in this country, and a 
father and mother, a sister, and several children of a brother in 
Sweden. On these facts you inquire whether the relatives who 
reside in Sweden and who have never become citizens of the 
United States may inherit the property of ‘Nels Johnson, 
deceased. 3 


In reply I beg to advise you that the right of aliens residing 
in Sweden to inherit property in this state is covered by a treaty 
which has been in force between this country and Sweden since 
April 3, 1783. One of the provisions of that treaty is as follows: 


“The subjects of the contracting parties in the respective states 
may freely dispose of their goods and effects, either by testament do- 
“nation or otherwise in favor of such persons as they think. proper; and 
their heirs, in whatever place they shall reside, shall receive the suc- 
cession even ab intestato either in person or by their attorney without 
having occasion to take out letters of naturalization.” 


The provisions of this treaty are a part of the law of the land, 
and it is not within the power of the state to enact a law at 
variance with treaty obligations with foreign countries. In so 
far, therefore, as any statute of this state prohibits a non-resident 
alien from inheriting land in Nebraska it is not enforceable 
against a subject of Sweden. ‘That part of the estate inherited 
by the subjects of Sweden should be distributed in the same 
manner as the property inherited by citizens of the United 
States, since this is the requirement of the treaty. 


I think the facts stated in your letter should be communicated 
to the secretary of state at Washington; so that the proper 
representatives of Sweden in this country may be notified. 

Very respectfully, 
November 26, 1906. Norris Brown, Attorney General. 
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Inepriates—Esoare—Rerorn. 


Dr. J. T. Hay, Superintendent Nebraska Hospital for the In- 
sane, Lincoln, 


Dear Srr: I have your favor stating that a hospital patient 
who was committed under the dipsomaniac law escaped, and 
you inquire what method should be adopted to insure his 
return, 

The first section of the dipsomaniac law provides that patients 
“shall be admitted, detained, cared for and treated in the Ne- 
braska hospital for the insane.” The second section provides 
that “the commissioners of insanity in each organized county of 
the state shall have cognizance of all applications for admission 
to the hospital on behalf of such persons and shall have the same 
power and exercise the same jurisdiction as are conferred upon 
them in the case of an insane person.” 

In a recent case the supreme court held that the dipsomaniac 
law “merely adds another class of unfortunates to that which 
was formerly entitled to treatment in the institution,” (Hx 
parte Schwarting, 108 N. W. 125.) The court also held that 
provisions found in the general law with reference to the gov- 
ernment and management of the hospital for the insane need 
not be repeated in the dipsomaniac law. : 

From these enactments of the legislature and rulings of the 
court I infer that provisions relating to the care and custody of 
the insane apply also to dipsomaniacs, where the statutes do not 
provide otherwise, and that the provisions for returning an in- 
sane person are applicable to a dipsomaniac Insane patients 
who escape from the asylum are returned under the following 
statute: 

“Tf any patient shall escape from the hospital, the superintendent shall 
cause immediate search to be made for such patient; and if the patient 
can not be found, he shall cause notice of such escape to be forthwith 
given to the commissioners of insanity of the county where the patient 
belongs, and if such patient is found in their county, the commissioners 
shall cause him or her to be returned, and shall issue their warrant 
therefor, as in other cases, unless the patient shall be discharged, or 
unless, for good reasons, they shall provide for his or her care other- 


wise, of which they shall notify the superintendent.’’ (Section 41, ch. 
40, Compiled Statutes 1905.) 
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Where a dipsomaniac who has not been cured nor legally 
discharged escapes from the asylum he may be returned under 
the foregoing provisions of the statute. 

Very respectfully, 
Norris Brown, 
December 1, 1906, Attorney General, 


Game and Game Law—TRaANsFer oF GAME. 
George L. Carter, Hag., Chief Game Warden, Lincoln. 


Dear Sik: | have your favor requesting the opinion of this 
department as to whether or not a man may lawfully secure the 
-number of game birds limited by law, transfer them to his wife, 
again secure the limit, and have in his possession at one time 
and place the limit for two persons. 

Among other things the statute contains the following: 


‘‘Nor shall any person have in his possession at any one time more 
than ten wild geese or brants, fifty ducks and fifty other birds, nor more 
than fifty fish.’ (Section 6, ch. 31, art. 2, Compiled Statutes 1905.) 

The limit for one person at one time under this statute is 110 
birds. The terms of the statute can not be violated by device 
or subterfuge. The plain import of the legislation is that one 
person is forbidden to have in his possession at one time more 
than 110 birds, and this provision can not be evaded by the 
mere transfer of the game. 

Very respectfully, 
Norris Brown, 
December 14, 1906. Attorney General. 


BME aL mein ted Piyoaey.” Sins che US SEA, ane ee EE Aen ene eae er eee es 54 
Railroad companies liable for failure to build side track. 

RGR Ce} Rippers ie ae Beets aoe, Le 2 ee SO ae NR erie pe 68 
County board may be mandamused to build bridges on 
boundary line. 

Actions 
Maintainable against banks for illegal deposits of county 
money. 


Actions 
Railroad companies liable for repairs of highway crossings. 


PERIL EIE ices WOR C eean eg raged RO Beans ee eas acta bien Se PE ga 116 
Common carriers liable for discrimination in allotting cars. 
Actions 

Appeal does not supersede the finding of opening the road: 


Actions 
Non-resident entitled to road damages after receiving actual 
notice. 


Actions 
State may recover damages for injury is school lands through 
railroad right-of-way. 


Agricultural Society - 0 cst Sacre es os hee goatee 108 
Disbursement determined by last vote for member of congress, 
Agricultural Society 
Method of determining Aenea rate may be. paid thes 

county agricultural society. 


Aliens 


Aliens 
By treaty a citizen of Great Britain may sell inherited land 
within three years. 


Aliens 


By treaty with Sweden may inherit land. 


Appropriations 
Refunded money may be used for the purpose originally 
appropriated. 


Value of building immaterial. 


Assault and Battery 
Evidence sufficient to justify a conviction of offense. 


Auditor of Public, Aceomyete Paces nnn -spaencsecvnstsabratonrcoasssccpees 139 
Not permitted to give county credit for state taxes canceled 
by sales of real estate. 

BE ss aera WANS een ED ee Re ee een 289 

Form should comply with statute 

BBRLIOUI, \ 2-205 toeeaseqeoet onerces toate steerage gta amnEEED a oae de ceoke soneee case casero iacadc 296 
Straight votes are recorded in favor of amendment where it 
was declared in party platform. 

Bee Se Ui im OT 4) ae ore SORE RS Sea es Se 152 

How national banks may be assessed. 

Banks nd: ‘BAMA «no. cirregeecee et leet eteherdede cs cmeguens ecovnrcepinwesracnncene 176 
Non-taxable paper cannot be deducted from capital stock. 
Banks, atid Bang oe Sirsa crest ap peepee sec een cor vee asmenesenceone oon 276 
Federal statutes control savings departments of national 

banks. 
Banks and Banking 276 


State banking board has no jurisdiction over savings depart- 
ments of national banks. 


Board 


Majority of all members required to carry a motion. 


Board of Education 
Vacancies caused by failure to qualify filled by board. 

Board of Educational Lands and Funds -......-.-....----.-.-------e:--0ee-eeee 58 
Duty of board to lease lands at highest price possible. 

Board of Educational Lands and Funds 

Duty of board to protect and increase its funds. 

Board of Educational Lands and Funds -. 

Board may investigate appraisal. 


Board of Equalization and Assessment 
Has authority at annual meeting to equalize assessment. 
Board of Public Lands and Buildings —...........-22.....---2.2.:s0essse-eeeeeeeeeeeee 101 


Has jurisdiction to investigate complaints against superin- 
tendent of Norfolk asylum. 


Board of Public Lands and Buildings ---..............---....----.:10-sseeeseeeeeneeee 101 
Must report charges against officers of state institutions to 
the Governor. 


Surety bond of county treasurer valid. 
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Money invested in county refunding bonds valid. 


Bonds - 46 


Blection on Hone lapatie holden on ee pruceday, in neal 


Bonds 
Bond of county treasurer Riera: ty. eee company is valid, 
if approved. 


Bonds 


Bonds mevaloaen ae ants 
Bonds for internal (rapeareme nes. ions a ernie ont ante 


Bonds ............ 


BOMB Sooo con a : 
Bonds may be vaieaa on a RY a eee ora pect 
election. 


Bonds 


Bonds 
Notice of calling of election to vote bonds need not designate 
town or block for erection of court house. 


Bonds 


Sufficiency of ae aot seston avs vote ane, horas 


Boundaries 
Legislative acts do not change county boundaries. ‘ 


BiGunty = oo Sol. s 
_ Voucher for ols sponte) “shall faskinet the fing and place 
where killed. 


Bridges She feat og ax hy Cees cli 13) 5 
Specifications from state pene unnecessary ee legalize 
contract. 

Bridges ida ae 208. 
Bridges ---208 
Copies of specifications shall be filed with county clerk 30 

days prior to entering into contract. 

Bridges 241 


Plans should be adopted for each peters 
Building and Loan Associations ... 162 


How assessed. 


aS Se a Sa ee Be 
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Building and Loan Associations 
Must file articles of incorporation with secretary of state. 


Cadavers 


Cemeteries 3 
May be established and maintained by townships. 


Census 
Determines the right of county to register. 
Census 3 
University ts enumerated in place of permanent 
residences. 


Child Stealing 
Age limit fixed by amendatory act valid. 
Clerk. District: Gout. iss nesectesseceds spaces eet n ie) so canon scenie caus. vasicpisnvreimcsere= 40 
Acts performed by a woman as deputy are legal. 


Common Carriers 
Liable to prosecution for discrimination in allotting cars. 


Commi Carriers sc22h cogent seetne ae oa Enea RS eet cnn dp eng sae aeaeeee 116 
Civil action to recover penalty may be instituted. 


Common Carriere 52. ei cieeccetns cine ee MM Nie tench tg addesaaaleecliiaacsncenseave, 116 
Refusal to comply with the statute constitutes an offense. 


Constitintl Or aii tenor a ace tnnencayes geeneee te ok atcact ced ooh senanatonkaee 222 
Legislature deprived of power to release taxes. 


Constitutional Law 
Publication of constitutional amendment. 


Constitutional, Tyaiwes legis eiee eas i Soe mann ete ocp eres cts cena nctae 5s \egeenstiasen 268 
Powers of governor to enforce the liquor law. 


Gonstita tional lia we = 2.ce ecb << poceecrsoenn cmcrnateetennate ins benseca= qhpaSosasessccssaeaoacsonnad 296 
Constitutional amendment declared in party platform 
straight votas are recorded in favor of amendmeft. 


Contracts: -.icecirs iis ccvadosnct ee cacaiemadaldday sncnonevs sbastssabsbsonnaoncdscnnnensooess, 129 
School land lease may be assigned by administrator without 
district court license. 


Contracts, 21 0is: castes. 2 0k: RRsat tact once cnsesstoreasodeehsenabsasuerecescee 130 
Contract of sale of school lands in absence of direction by 
will, must be assigned by direction from district court. 


Contracts ....... erg sR) = ERLE TE 2 >. 1h NRE ORR De 142 


COM Grebe ides Sees cacct Dave sa ov cnavhncsvaadamanecaesemRaANtsc Viele ivsasonpicaneepspasoventossavevo=bes 149 
Sale contracts in hands of vendor taxable. 
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COMER ACER: 258, Ses ios cs aha enh ae 8 rae a ce Bo = nae tee op oN SYS 208 
Bridge contract not defeated in absence of specifications from 
state board. 


Contracts 


Right of redemption in forfeited contract of sale 
on advertisement of lease at public auction. 


Contracts 
At expiration of original school] land lease right of purchase is 
waived. 

Corporations 81 
Assessed under general provisions of the revenue act. 
GON OFA COE 5s rah rece Reclame rue tare cake pean ent a anrtacua cab antensp 91 
Foreign corporations entitled to personal notice. 

OBES ante Fata aca ore Spee ae dg RE wenn sede eats ealeneptewn en doen diane tileh cee Toccaken 299 
Before auditing notice should be given to clerk filing same. 
County oo lacs Raat ote OME me ett UND ee e! RG Ps i BLS L 63 

Cannot recover from inmate of the asylum, cost of : 
commitment. 
County 


Not liable for prosecutions under the juvenile court law. 


County 


County 
County not obliged to sell its tax certificates at a sacrifice. 


County 5 
May maintain action against banks for county moneys 
illegally deposited. 


County ... 


Liable for cost.of guarding a prisoner. 


County 


Not liable for premiums paid on county officials’ surety bonds 
after expiration of term. 


County . 
Premiums paid on county officers bonds, after expiration of 
term, not a charge against the county. 


County re 
Population, in determining whether county is entitled to 
register, ascertained by state census. 
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MOTUS nas enn ta tna lo see ale a ota Jc gn a 98 
Claims for damages for location of,new road should be paid 
from general fund. 


County. ............. a. OR 
Fees for aarvives ‘ot icountyst treasurer ixtot Seaitected ‘constitute 
no claim against county. 


OWUDLY ©, <.. coos. sesesecnthpdeces eke erga ge ae Aen oases EE bs) 
Liable for ‘tees of witness, who attended trial iwithdue 
subpoena. 


COM Y, ove cat se rsceds ths eokecqeeeshaaetea se taaa Roceha REDE peg tons 25 2kgs dong aceaad scans 120 
Not liable for mileage of witness who voluntarily attended 
the trial. 


County dcoochedgstsabhgne ba baivon oGhk spcpaaengetehbes detente sect tech aie Enc ossdas paces oar scarey 121 
Court house bonds may be voted at either a gemeral or a 
special election. 


County 


County 
Not entitled to credit for cancellation of state taxes by sales of 
real estate. 


County 


Legislative acts do not change county boundaries. 


County: _.-.-icccccreckca pid sae eee erates ened cetacean tse ps cacadgtnees 139 
County boundaries can only be changed by _ submitting 
question to vote of the people. 


GCorimty ec cscack pepsi eas ether ags sn en bee coh ca a 
Maintenance of prisoners convicted of misdemeanor a county 
charge. 


GOWN «nn cana ca page ih a case ete rece PSSFONE Seas nde guckgsotas ics oiwacrasaese 160 
Judgment against county becomes dormant in five years. 


URN a acc a peck ea archi aa The weaned satNonlaalas 167 
Property of county cannot be transferred without vote of 
people. 


[0 :] Tn Soe neeeN pension ey te Sue aeemn eer Seas 216 
Not liable for costs of felon’s witnesses at preliminary 
examination. 


ROUTE. Fo wana a asics nn asesecegetmebae nae ae mmenee Sroceueise maapac sedate nabeatine 228 
Not liable for expense of distribution of cadavers for 
scientific purposes. 
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ACH TRIN EY. 5 oe aos as ac asa ak cee c aap tev bac scalbyeReeesadthscnns. ncdyee’ sey dsandensevsbe~catiden 247 
Fifty per cent of the county funds must be kept in the county. 
County. 


County 


* County 


County 
Before auditing cost bills in-misdemeanor cases notice should 
be given to clerk who filed same. 


County Assessor 


County Assessor 


County Assessor 
Should notify taxpayer of increased assessed valuation. 


COuUnty. -ASSOS SOM io ta paren nn nna ctvaccenntnocenapos canvartagaredsace—uncke 82 
Fixes the value of property assessed. 


County Assessor 


Compensation provided by statute. 


County Assessor. .... 
Offices of county 


(GOUT. AROSE OLE one ote ie celta Peta tessa cn wae a hencbad ede Londen pp cnacadteecananst ers 
Deputy assessor entitled to per diem and no expenses. 

County Assessor 
Assessor’s books should be corrected by county clerk. 


County Assessors -. 


Regulation of salaries. 


Warinity “Asseasor es cca Seats ae oan oa ce ag ean own ovinar wot bemnemcctereeces ee 301 
Not eligible to succeed himself after serving an unexpired 
term. 


County Attorney . 


County attorney need not prosecute violators of 
ordinances. 


- 55 


County Attorney 
If resident freeholder, is authorized to file complaint for 
violation of Slocum law. 

County Board . 
Cannot igang warrants edcaaring 85 per cent of amount levied 
by tax. 
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, 
SCOUHO ESB ORD: 1s, sc: coe ire ce ea pee tte a tee mE Dp 270 o's 9 oy SOR Samee eae 44 
No right to refuse to confirm appointment of deputy assessor. 


County Board 


County Board 
Must designate county depository within the county, 


County Board 
May be mandamused to build bridges on boundary line. 


County Board 
May allow compensation for deputy assessor. 


County | Boprd cys oes aires en epee easels scnede Nye ct cake eee tke 85 
Required to allow all uncollectible claims for costs in 
prosecutions. 


County Board 
Last vote for member of Congress used as basis in determin- 
ing disbursements to agricultural society. 


County Board 
Cannot interfere with assessed valuation in a precinct as an 
entirety, except in year of assessment. 


County: Board's sb) ir ea aria ste aoe Sn 335d5<- dja ob eSiee ae 113 
Composed of county commissioners, county assessor, and 
county clerk. : 


County Board 
Not authorized to remit interest on delinquent taxes. 


Sommty 7 BOT 62285 es Se ee ee Oh oa occupa Fane a atk 140 
Not authorized to sell tax sale certificates for less than amount 
paid. 


County’ Board 
May fix valuation if protestant fails to have board act upon 
his protests. 


County Board 
Without authority to open a public road on state school lands. 


County Board 
May make levy on failure of electors to vote a tax. 


County Board ... 
May compel the inspection of bank books. 


County Board 
Not authorized to pay dormant judgment. 


County Board 
Authorized to adjust values where errors have been made. 
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Coauinitiy’ Oe ay es ee ys ete aw dand See dep ncauynebeaalecns see dd 178 
Cannot alter assessed valuation of township property for 
previous year. 


Wounty: Gar Oe eae cee a aa cee ete enn Pate pats Ses Spence sasnaa eta 180 
Confined to assessment reckoned on April 1st. 


County, Board). oak. aa ete ee eae te pne ourencndacegdenpatvecusan taveesentlscdveedosaneancbed 180 
Jurisdiction to make levies not defeated by a _ prior 
adjournment. 


COUNTY BORAT Gs ociiesneps ote tetettete ses Sonwev~- tarea pe suoss-ceants$oeyMiiaxcposesessare 193 
May apportion the proportion of assessment to various parcels 
of land. 


County Board 
Cannot take final adjournment until state board has equalized 


assessment. 
MScouamn gy’ TEST nes rae me tc ee en a a ae 205 
May abolish precinct. 
County; Board -2:3.22sckas 2a ea aaa aln Bae och Pa Si 209 


Appeal does not supersede the finding of opening the road. 


County Board 
Board of supervisors and board of eee commissioners have 
like authority. 


County Board ... 
Obligatory on board to allow claim for expense of official | 
surety bond. 


County Board i 
Fixes compensation of deputy county treasurer. 


CONEY) {Cee Ne | ac AEN oe emer ae ee eet ge 2 oe ore eR 56 
Ascertaining population of county in regulation of fees to be 
retained. 

County Clerk ............ PRA Neer ger Pe EME A Oe ZN ee Un Te 61 


Must pay to county treasurer all fees in excess of salary. 


CONEY CLEP Ke eros tae cfatecs ce cmeepeeece) usa ad aps eal cos ee ccaarsandceddcodcucece ches 123 
County clerk not required annually to extend on tax list 
property not previously assessed. 


Qu Gy, CLO oo <a a ee eae re a ees a 177 
Must make record of corrections on assessors books. 
MOUNE “CLS ace ee ages oe See ee a 211 
May make levy certified by proper authorities, 


County Commissioners 
Entitled to but one mileage for each particular session. 
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County Commissioners ote 104 
Per diem and mileage constitute compensation of coin ete: 


County Judge 


Cannot issue marriage license to himself. 


CopnntyIHGRS . ng FN eee oo i Ie MB Saas 2 Ce ade evennsecdan 137 
Officers of county judge and county assessor cannot be held by 
same person. 


County Judge 
Cannot refuse to receive and file papers prepared by 
administrator who is not an attorney. 


County Superintendesit csp ae ccc eee et php ceca eshsstoaapsnasebocs 252 
Qualifications at time of election. 


County Superintendent 
Failure of superintendent elect to qualify, the present incum- 
bent will succeed himself. 


Cointy: Swherinten dent o-oo atk se nasceeet ee aan an sh osb ieee cnanaccacecscas 260 
Appointment to fill vacancy holds good until next general 
election. 

County. reas rer > 20sec co caeages teen a got Sones ee pads ae ae eeee 38 


Bond signed by surety company valid. 


County Treasurer 


County Treasurer 
Partial receipt of taxes does not make treasurer liable for 
balance, 


County Dreasurersf225 55.1357 oo cec sans nas cesta eames green easovaser sesseteeteseenenseeeeee 75 
Cannot divert school funds for payment of overdrafts made 
in previous years. 


County. Treasurer: 22-225 
Must account for docket and tax sale fees. 


County Treasurer .. 
Number of assistants fixed by county board. 


County Preas i nee ack g2<<y.<: = sce pucsdongapenneay aaMe Dae Crain pesca arma crab ngeeata 134 
Not entitled to fee on tax receipt except when receipt is mailed 
to a foreign purchaser. 


County Treasurer 
No statutory authority to make fee for tax receipt lien on land. 
POZO rin dll beste Yh hn 2) lees sew eRe eny Sire} 5 Ghee pate ce ele Saeed ome eee 167 


Has no power to transfer county property without vote of the 
people. : 
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TTT ye RMN A oa ce nes oe er a= nen ants nn wa cpe nts Su eenesessar pes. 172 
Liable to aggrieved county for failure to collect taxes under 
distress warrant. 


County Treasurer 
On collection of taxes treasurer is entitled to fees. 


MOOUUINGY;); PE CORUROR op. tater sas cep na aca ec We Soap spd eed maa avast hbeoe 189 
Should list for taxation the commission he is entitled to retain 
on moneys collected. 


County Treasurer 
Towne term regarded as full term. 


County Treasurer 
Should credit to general fund interest on county deposits. 


CB Pon gy gta i212 073 hc) Saeco 7 lea We eRe el 226 
Claim of expenses of official surety bond valid against county. 


County Treasurer 
Cannot accept partial payment of taxes. 


County Treasurer 


Fees of treasurer. 


County Treasurer 
Conduct of a person left in charge of office is the act of the 
treasurer himself. 


County Treasurer -. 
Bondsman liable for loss to the county through mismanage- 
ment of office. 


Contity: PEnGes rer oer Sie ot Se 247 
Unauthcrized to send outsid# of county 50 per cent of county 
funds. 

Cowmts: Teer ren sss cet ea a oo osc pita hen ecen 254 


“Residence of deputy not a qualification. 


MU ORIIEY i TROMBONE occa eterna cc tectapnsaees i emese rc ccohtaonsak ot sean salcaypaa as 254 
Deputy’s fees fixed by county board. 


County Treasurer 


Deputy must give bond. 


CHS EEA Ct EA ANNOY 5 eee eat Re on gen uC Sa Rens oe aap hep ows dceseraaieedaser tne, 290 
Is entitled to credit for canceled interest coupons on irrigation 
district bonds. 

Criminal Law 
Note in litigation corruptly omitted from tax list is a criminal 
offense. 

RSF g Eres URE DON chaste p carey nee nba PWT y, Ute Ronse each o¥an nye Pa RUST Er 118 
Plea in abatement not well founded on failure to state 
probable cause. 


Criminal Law 


Criminal Law 


Keeper of slot machines violates the law. 


pert Fane) Wee gS ncn cnn Page Lees ae arch 212 
Misdemeanor sentence not subject to habeas corpus. 


Gatti a Ta W soc ce ceeradstecect ts al ate ptameeresel ian Betas rar tase dnc soeae 2-0 256 
A person accused of misdemeanor has the right to trial by jury. 


rnin ally Tse we. 251.525 alee oe ees ai cs me ke ec od 256 
Magistrate without jurisdiction to determine guilt or 
innocence of accused at preliminary hearing. 

DATA RER ce. SAR 2s ee hd 2 oe eee 185 

Road damages to school land collectible by state. 


Deponitorigs: (a ices eS ara eee sa ara an ata nes eel acy 57 


Depositories % 
County depositories must be designated by county board with- 
in the county. 


Depositories 
Banks liable for county money illegally deposited and inter- 
est. 


Descent of Property 
Devise of land to alien is defeated by statute. 


Descent of Property 
Rights of widow not defeated by escheat statute. 


Descent of Property ce SER aE os EE SS 5 Veer eae ora 207 
By treaty a citizen of Great Britain may seli .nherited land 
within three years. 


Descent of Property 
By treaty with Sweden alien may inherit land. 


Distross ~ Warretites 20s. .o leo cseeuseecawere eee ta Seba canoes vaustnnsantts cored 172 
County treasurer liable to amerioved county for failure to col- 
lect taxes under distress warrant. 


Distress Warrant .. 
Sheriff not entitled to fee for effort to collect under puniness 
warrant. 


District Court 


Drainage 


Expense of ditch provided by statute. 
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EDO CE OIE oo anon os inn antate de epeips Geos sn dedegpaneaomsaswmasunnanbosesnveressuesnosonsoween 46 
Bond election legally holden on first Tuesday in April. 


Elections 


Elections 
Judges selected from party polling highest number of votes. 
OV@Ct ON oon aes acne ctegatnnenvorecencenge nae sbdcentenr=uoeacadwesnsneswanmmngsngedbnascnsereee 148 
Selection of judge and clerk of election is made from party 

polling highest number of votes. 

UVOCtI ONE © ops anna ates sak secs nbeedinn sadpnanvoncnan=nesncreshstunnsancansesansecenatvanecunnoranseeaves, 148 
First set of candidates on state ticket consists of candidates 
for governor. 

TRAIN RR ANNES ts sg lca a Ie a nas as ann cn anh egaaes se aa>koneeee, 153 
Judges and clerks during term of office shall serve at special 
elections. 


Elections 


Elections -. at 
Certificate of election must be filed twenty days before election. 


Blections 


Elections 


Sufficiency of notice of election to vote water bonds. 


Elections 
Appointment to fill ACen ey holds good until next general elete 
tion. 

Weotions <1... he re mers ra Lee ap TELLS Boke 289 

Form of ballot. 

BLOC CLOT air 52 say ie cae Ee asta a aha aoa d apes eri at mg vaduride ented ee 296 
Straight votes cast on party tickets should be recorded in 
favor of amendment. . 

Elections 300 
Electors of cities and incorporated villages cannot vote for 
road overseer. 

Escheat .....-......... prceeben oe) oe 
When no pentane rene Aine. ‘ta This: eae? real. Featate 
escheats to the state. 

2 TLE ride tt SRE ieee SR (coche Rae pe te ee ee cg se ots cane P thy 207 
Rights of resident widow not defeated by escheat’ statute. 

Executors and Administrator -.--..22----.....---.-.--.-..cesseeesncseeteeneeeeceseeesoee 129 


May assign school land lease without license from district 
court. 
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Executors and Administrator ........... a rors -130 
In absence of direction by will, A eS che. obtain 
license from district court to assign contract of sale of school 
lands. 


Executors and Administrator - i Z 
Should list personal property of an estate in Bate con his 


residence. 

Executors and Administrator -.......... =e 2-801 
May prepare and file papers quetene or not a practicing me 
torney. 

56 

Dee peer ere Ate aeons Be Te Pa ee ee an 61 


All fe«s of county clerk in excess of salary must be paid to 
county treasurer. 


17 I ee ep en) Payee wary nes CE ne! 5 yy Sei teeny a eee eee y Fr 
Fees of voluntary witness should be paid by county. 


Fees 


Sheriff's fees for effort to collect under distress warrant She 
statutory. 


INGGE | ease. deca vexeoy fateapine 
Fee of ceomancate aiowine icpieation appropriation should be 
paid in advance. 


FPCCB w.-2- sects ee te tates ere ee ey 
County treasurer’s compensation regulated by statute. 
CGR) panes eee Se LT 
Mileage of ‘sheriff oe ‘anginal ae can not be recovered thon 
state. 
Fees 
Docket fee eens scavenger law is part of costs. 
UL Ie BeE epee pana aaeerrey =e er sce etre esa: Sa eee, ee ont Sean pacts (7 
Of deputy county treasurer fixed by county board. 
Fees 
Fees 
Fines 


Accounting with county treasurer. 


For selling liquor is payable to school fund. 


Fraternal Societies 
Property not exempt from taxation. 


Freeholder 
Authorized to file complaint for violations of law. 


Gambling 


Game and Game Law 
Possession of fish five days after closed season is unlawful. 


Game and Game Law 
Pursuing prairie chickens by unlicensed non-residents is an 


offense. 


280 


Game and Game Laws - 
Amendatory act to game law is valid. 


Game and. Gare ia win ase aie se nep tices Sastre tape eat eg acres at anges eotcoe senna 305 
Statute cannot be evaded by transfer of game. 


Games and Sports ... z 
Practice game of baseball on Sunday is offense against statute. 


Games and Sports 


Governor 
Has sole power of removal of officers of state institutions. 


COSC as Ce) Ue UR te thst ae a pw an ee ee 199 
Cannot coerce any officer not his appointee to perform his duty. 


GOVONTION a5 2 ae acne aoa ernteaiasan ea oaian onsoe aod cemeeratmnnesnaraecan 269 
Vested with power to act in cases of dereliction of duty of 
police officers. 


ARO VEDUOD) ay spats arn LD ai cg cee cian nage eed eat nanan 270 
Empowered to remove from office board of fire and police 
commissioners. 

SEM ERR SAE COLD VS sce ae ee re ee oa aera 212 


Sentence for misdemeanor not subject to collateral attack by 
habeas corpus. 


UIQ Waa ya ois, gn ssc dott scuaeaapes a eaneer tae cr sene pote a case renee ts eg 3h ON 91 


Highways 
Jurisdiction of county board to appoint committee acquired by 
filing of petition for establishment of a public road. 
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Highways 


Cost of new road should be paid from general fund. 
Highways : et 
On state school lands highways cannot be opened by county 
board. 


Highways 
Lessee of school land not competent claimant for road damages. 
Highways 


Highways 
Ten years use of road gives permanent right thereto. 
Highways .. 
Deed to school lands should be executed for contracted lands 

less right of way. 


Highways = 
Non-resident land owner entitled to damages after receiving 
actual notice. 


Highways 


FRLSI Way son b 25 Soc Aa ae ae = oO RII cect wee Ng ra dee nan ST 241 
Duties in connection with road improvements imposed on 
surveyor. 


Highways 


Improvements on road under contract includes improvements 
by grader. 


Highways ............. 
Roads may by Brea Af iste tbat Spend a across saaeoan right 
of ways. 


Highways 
Road tax is a tax against taxable property in that township. 


Highways 
Electors of cities and incorporated villages cannot vote for 
road overseer. 


Homestead 
After final proof government homestead is assessable. 


Homestead 


Homestead .. 
Subject to taxation as soon as holder is entitled to Haas final 
proof. 


BIOMOSECAG. oon. 5.) con cekarmnnne sp non der epeppanrep ata eaceepeare cer chan nbratve> ~asb-tnsbgenr-borseedesh 187 
Lands taxable as soon as holder is entitled to make final proof. 


21 
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pS Gp Ces ea ieee Se sey 2k SRS ae Pee Pe Same eee 259 
Improvements before final proof are taxable. 

Industrials School \.<..-.2--.cc2cpsnssse-snceazesnocsnngegevectcccspsseaccseacwassssverasedenessade 175 
Superintendent should receive offender committed by district 
court. 

PETG IST CO poco oon Sos aeame ME asa osama onda dat onns $cc, dea sp cmernanes be paca spebes 254 


Expenses at asylum a proper charge against county. 


Inebriates 
Expenses in foreign hospitals not a charge against the county 
of legal residence. “ 

Inebriates A 


Who escape 
of statute relating to insanity. 
Bae STE Cis! Sec beh eeReaa sepia neces Te ys RRR ABN STE Beker ee Ree See ae ear 144 
Taxable estate is regulated by relationship. 
PRIRELG PLDI OS OG cag Serer ae ccm ge engin cna nee mes macnn aslkwoware 144 


In determining taxable estate of each person life insurance 
descending by will may be considered. 
Inheritance Tax 


Computation of inheritance tax. 


Inheritance Tax .. 
Transfers made in contemplation of death are subject to 
inheritance tax. 


Insurance 
Agents cannot solicit insurance without license. 


Insurance 
Certificate of auditor not competent evidence of want of 
authority of agent. 


{Insurance ............... 


BENS Ey Ce a Coan re hee ee eed Ne Po ere le 2 Ee ae ae ee a 
Foreign mutual companies may transact business where 
methods meet the requirements of, the law. 


Interest 


Interest 


Interest 


Interest 


On redemption of tax sale. 
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Tntowicating™ Liquors ©. 2 cg open ee eR aoe Seba dce cee seas 136 
Freeholders of a precinct include those of a village within 
precinct. 

Intoxicating: LAGU Ors His cx ccee. cach tcp ce nonoe td SMR Nene ics Loses aestaeeebeocsdccectbanae 136 


Homesteader who has not made final proof is not a freeholder. 
Intoxicating: ‘Liquors 22s te ees ce cance ee enol Sie os sk 181 
Saloon license subject to taxation. 

Entoxicating’ LigwOne sits erts5 toss ke ae eee Eee ee oot Es ccd grates, 181 
Saloon license should be listed as a franchise. 

Intoxicating) Giguere... -<..26.::teeseescrsl gant ri cee apinneaaba ete seaseutesstneadesceukieten 183 
Unearned fee of saloon license should be refunded. 
Intoxicating Liquors 

County board should refund unearned saloon license fee. 


Intoxicating Liquors 
Sale of intoxicating liquors on Sunday a violation of law. 


Tntoxicating LUqW Ors: 53202. cheeses tons ovade cede apa esto aenvdeoeees Oceans esac 270 
Sale on Sunday a violation of the Slocum law. 
Intoxicating Liquors 
Board of fire and police commissioners responsible for viola- 
tion of the Slocum law. 


Intoxicating Liquors. 
Licensed vendor may solicit outside of licensed district. 


Intoxicating Liquors 
Witness fees for search of liquor shall be paid by accused. 


Intoxicating Liquors 
Licensee cannot recover damages from fire and police board if 
reservation of right to revoke is reserved in license. 


Irrigation 


Fee for certificate must be paid in advance. 


Terivation: Distriet. c:ciu.ccccatecctese ene eee epee ek seco eet aren ch ep awcs eaters 51 
Directors to be elected by each division. 


Irrigation District 


Qualifications of electors. 


Trrigwbi on. DIgtr its .-eccesccsex- 2c onctecemeak races ee ea pense tear tease san vans 2670506 aoe sega nay nen 290 
Taxes collectible the same as other taxes. 


Irrigation District .... 
Canceled intercxt coupons on bonds should be surrendered by 
county treasurer to district treasurer. 


Judgment 
Dormant judgment should be revived before payment by 
county. 
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Judgment 


Against county becomes dormant in five years. 


TUAEMENtS ......----------ceseeoneneescensnsnennsessnennenearsennenenssnenaceennenenstetesngeceeeseee 166 
Pending appeal to supreme court, judgment is taxable. 


Judgment 
Judgment for misdemeanor not subject to attack becguse of 
excessive punishment. 


Grand jury has no jurisdiction of prisoners indicted in the 
district court. 


Members of National Guards exempt from jury service. 


Jury .. sceu pore 
Prosecution by indictment where preliminary examination ha: 
been made. 

Fipeha BU haley Sah hehe SCI. Cal cece petites treba mma pts 2 pee NPE ARES PATS | St enmNeeP 280 


Maximum penalty not being fixed justice has no jurisdiction 
to try a violator of the game law. 


A Coreg (ped O0ey tag Sieh Gere Rep pte EME SS TE renee er 65 
Costs of prosecutions not payable by the county. 


Juvenile Courts 
District court may sit as a juvenile court. 


(a Nekel Sep ogee Ae Us 90 1 Simmer ea. 8 awe rae Seep pape aa pee Se ea 49 
Lessee may enforce option to buy land. 


Legislature 
Employes entitled to pay for services actually rendered. 


Legislature 
Days of service of employes of legislature limited to require- 
ments of work. 


Legislature es 
Speakers authorized to approve vouchers after service is 
rendered. 


Legislature 
Legislative days are not subject to fractional division. 


0, GIES) Rip er ees i Sn ee ae i 7 Ei ney a 286 
Liquor licenses may contain revocation clause. 


Lieutenant Governor 


Tihre' Btoche sss ose esttetets pretence nec) ac ph eek Nereis Beet nee 46 
Herds are assessable in county where ranch is situated. 
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PRAT AUS oa sn ion codename Ss a Ue 68 
Duty to build bridges on boundary line is enforceable by 
mandamus. 


Mandamus Se 
County treasurer must transfer school taxes to school district 


treasurer. 


SAT ATI GAB 5-225 cst ca canst ca ce teanene hea pe Cage ap RN Scans caw Sanne asp 91 
Railroads must construct and keep in repair highway crossings. 


Motor Vehicles 
Registration fees required. 


Municipal Bonds 


Municipal . \Corporattne:, oc Syvccteencysidnat Amen eerie Ag act ee one pera aan 55 
County attorney need not prosecute violators of city 
ordinaness. 

Municipal Corporations? --caeeeeaeeeMee coras Shonda ew 206 


Mayor cannot act as police judge. 


Municipal Corporations 


Board of fire and police commissioners, on dereliction of duty 
in permitting violation of liquor law, subject to removal. 


Municipal Corporations 
Board of fire and police commissioners must enforce liquor 
law. = 


Municipal Corporations 
Governor empowered to remove from office fire and police 
board. 


Municipal Corporation's: Sm oes ae tes th sams en sent coos tna anana bly 286 
Board of fire and police commisslGnees may issue licenses re- 
serving the right of revocation. 


Negotiable Instruments 
Promissory note in litigation is subject to taxation. 


Negotiable Instruments 
Listed for taxation in county where custodian resides. 


DVOU IMAL: CEO ea ope ne og ra eee ea ene So oan reese bao mended ade 151 
Junior normal schools located cannot be transferred. 


Notary Public . 
Date of commission included in computation of time. 


@ffice. -sirid:\ Moers Fo a aa Fas Ae wets pce ees oece 40 
Woman may act as deputy clerk of the district court. 


Office and Officers 
County assessor allowed one deputy. 
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(a yitP Wer its aCe fe Ce pe ioe ee Al RR ES Peasy SS EG ere 55 
County attorney need not prosecute violators of city 
ordinances, 

MMe and “OM corse eee ga no erp res nsdn nto negee dna sepap ingen o-oo 61 


Fees in excess of salary belong to county. 


Office and Officers = 
County treasurer not liable for unpaid taxes or intercst. 


Office and Officers ~...---.-,----.-se---s--cereneceeneeeeeenenenennnnaeteneatrtteneenenenneeee 74 
County judge cannot issue marriage license to himself. 
api (gee WaCG ii (ech y Epeemmpes oy wel? hy LL at ey eae Seen eee or 75 


Officer cannot bind successor by an unlawful act. 


Office and Officers 
County assessor may appoint assistant. 


Office and Officers -. 
Assessor fixes value of property. 


Office and Officers 
County not liable for cost of officer's surety bond after 
expiration of term. 


Office and Officer 
Docket fee of county treasurer belongs to the county. 


Office and Officers 
County treasurer’s assistants designated by board. 


Office and Officer 
Uncollected fees of county treasurer no claim against the 
county. 


CENCE INR COS COI ara ga Ni lea eho se a samp sass esr ev te Ssan tubo 101 
Charges against officers of state institutions. 


Office and Officers 


Office and Officers 
Compensation of county commissioners. 


MT ETICAS REN OTA CY Recap ae an Dare ce cans Zeros dayn canoe 119 
Compensation of county assessor fixed by statute. 


CENCE RAN \OMNCOTS ioc. cme ere 0 cnre aed amps at co cate cag iar gedos Catan naceaslcs 123 
When county clerk is required to make tax list. 


Office and Officer -.... 
Assistant state architects compensated by state. 


Office and Officers 
Compensation of lieutenant governor. 
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Office and Officers -.......... seis etek 
County “treasuner anies ‘entitled ey ea on ae Beli when 
mailed to foreign purchaser. 


Office and Officer .. 
Office of county judge is compatible with county assessor. 


Office and Officer -........... SFeeanede ae = oe Seer sash 
Location of normal eaoaie fomnee be mueneed ty. successor. 


137 


Office and Officer 
County treasurer liable to aeeeieaad county for failure to 
collect taxes under distress warrant. 


Office and Officers 
Deputy assessor only entitled to per diem. 


Office and Officer .......... fi crete ae 
County clerk cee correct errors on assessor's Evans 


Office and Officer 
County treasurer entitled to fees on collection of taxes. 


Office and Officer ........... 
County treasurer Show: list. for ieee commission he is 


entitled to retain on moneys collected. 


Office and Officer -.. is Caive wk 93 
ines piea® iene pagaraadae asa fall fesine 
Office and (Officers 2 ee sesh 99 
Governor cannot coerce alia hee its ri cineiiine ee perform 
his duty, 
Office and Officers ........... es ie wee 99 
Remedy against official ‘iawieasnees Peprided ie Biee tos 
(flee > eure; OI COrS fee ges 0 2 eae wee a Cm oaks eae nec se bance 206 
Mayor may not act as police judge. 
206 


Office and Officers - 
F he vacancy es police judge. 


Office and Officer ........... eatin eget st ae opener wee 
County clerk may Bs athe levy certified by proper 
authorities. 

LOuii Uc Jer bs had hile.) Wee oet eee rey bear Men on eRe ean er EET, oa 218 


Salaries of adie assessors 5 regulated $9 RUath os: 


Office and Officers ........... 
County is liable for cost a “oficei’s surety bond, if approved. 


Office and Officers ............ tes sn coeriennset ROS 
Fees of county fauna ee ere cs aigeute: 
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Office and Officer 
Bondsman of officer liable for loss to the county through 
mismanagement of office. 


Office and Offiesr Be 
Residence of deputy county treasurer not a qualification. 


Office and Officer 
Deputy county treasurer must give bond. 


Office and Officer 
Compensation of officer after removal and before vacating 
office. 


OMiee"’ ANG HOM GSR. ooo we veea ecient tanee eats cy Pancreatic Mae tneeeede cant dacatercyucok 301 
Unexpired term is considered as a full term. 


Parliamentary Law 
Majority of public board may act. 


Parliamentary Law 
Valid appropriation of lands arising from sale of pEniTantiny. 
lands. 


PRU DOT Biro ances o scare kapha rae ees onc oe Rea tee nae aes agiapaersquendpsncsseetee 63 
Relatives liable to $10 a month for non-support of pauper. 


Pharmacy 
Examiner competent to act though retired from active drug 
business. 


POCO DG 26 © ook eters ree 


Mayor not authorized to act as police judge. 


Police Judge 


Filling vacancy of office. 


YOGIC LS crs ev crate cree ee ot reat pees Capen coe Ri St een o's osc cb nal oe- mene owe heyocsome ce 205° 
May be abolished by county board. 


FeatlyOad * Compe a tea {rac sctcaetee enh dente eer en cd yshes sae dapescntesuiecit denser jae 54 
Can be prosecuted for failure to build side tracks. 

SERRA ESRC COTE TVET LOB Bat ster ae ate eaee bok n hop arene dnn ne =aetnn Saba Tnre nan ernatsccadat- 70 
Obligated to pay balance of taxes, partial tender being accepted. 
Railroad: }Companieas (22 ae we ees te ee 91 
Entitled to damages for land taken from right of way for 

a public road. 
aoe ibe MO yet vet dsb ea ier ns SLE <8 ne Se 91 
Claim for damages not defeated by failure to give notice. 
Reaslnond. Compares aici csceciges usecase caces atten ce Aor nndceat eas seach ebosscendaders 164 
Railroad property operated over leased lines taxable. 


Hpatirond™ Companies, §.5-6¢2 252. pan Se psec dae sodas detse waocacenccecicbectbacuicnesee 173 
Right of way and depot grounds assessed by state board. 
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Railroad: Companies: <sceee teeeere e ee 229 
Not entitled to partial payment of taxes. 


Railroad Companies . 


May cross school land. 


Railroad \"Companteg. e075. 2h eee, eh eee a ong op Sees anak cen ctapeennnd 272 
Should be given notice of opening a public highway across its 
right of way. 


gS TEE ROM Gos 2) Meee eee ee eed es ree sae 300 
Electors of cities and incorporated villages cannot vote for 
road overseer. 


MCAVONEOT Was W pa 51c20 ne .c.cid coer ee ees hee som pee ene e CeL, 41 
Held by supreme court to be valid. 


Scavenger Law -. 


Premium sale is subject to increase. 


Scavenger’! lhdiw) tetas roe tS acc 99 
Docket fee of county treasurer not an office fee. 


Scavenger Law 
Sale made for less than decree is a premium sale. 


Scavenger A Aer eee ene ry Sf), 2 Si ee enn me abe 
Land cannot be sold for less than taxes. 

Scavenger Law bes Bese 

Taxes undeterminable until expiration of anes ‘ot iedempion, 


Scavenger Liew: 2.2505 <25is ates Sepia ant 2 took dan doeannst conse sent 243 
Determination of rate of interest by redemption. 


Scavenger Law 


Scavenger Law 
Should be complied with until decrees are satisfic 


Schools and School Districts 
School district bonds are entitled to registration. 


Schoolscand= School Wisteicta essere teeeeeep eaten anaes en al sceenecn en nts sane 83 
Appropriation from sinking fund should be authorized by 
resolution. 


Schools and School Districts -. 
Sinking fund may be invested in warrants. 


4 


Schools ‘and ‘School; Districts oss casa ceceeeten eee asceae-cetacaesetgcamacaencnssce (OD 
Vacancies in educational board caused after qualification 
filled by mayor and council. 

Schools: and Schook Districts xaos acess snc cones ence ccc snedinan ene wien aseatctann 89 
Mayor and council may fill vacancy on educational board after 
qualification. 
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SCHOOIS “ANd ‘Gehool Districts esse teas oon ne sarees eee 186 
School district cannot change schoolhouss site at special 
meeting. 


Schools-and School ‘Districts: -----...0--0-c ces pensen-.se--sacenneseseoccteoenbscnsedecen 186 
Building fund may be used for purchasing new schoolhouse 
site. 


Penobls yard ‘Sah ool Dist Meese sacs cpcs atte ctsaeegennadase pang aoead Miassorkecssakanae 220 
University students enumerated in the census of their per- 
manent residences, 


Mahools arid Beh GOT Pewee wes ate ees ecw congo cee mee anuns dawebignnnc-seabagesnscovaes 233 
Children entitled to free instruction in schools where parents 
reside, though not their legal residence. 


Schools and School Districts 
How school districts are distinguished for levy purposes. 


Schoo] Funds 
Funds invested in county refunding bonds valid. 


Caf Te) A Ss GR Se eee Pc So | eRe oN tae ene Bye ee Ss ME SD aera 58 
Lessee authorized to select one appraiser. 


School Lands 


po fed celed igs 62 (i (aetna aan SP oy ci soe ge URS egecpaeee ca pe eel ee a ee 81 


(oie Ce Ce} VES ro (She eee a 2 Fa Ee Be eee eee aire eM 129 
School land lease may be assigned by administrator without 
district court license. 


$s (ol of) lt B50: SR aabamaee i re ope Rm vant UE SSE oe a eae eee 130 
Contract of sale of school lands cannot be assigned by admin- 
istrator without license from district court, in absence of 
direction by will. 


School Lands ......... Easter SPY eR S BE CTO ee ee 146 
Public road on state school lands cannot be opxmed by county 
board, 


{5 [6 ae) Bp By Ys Cem eee = Le I MR a a ee 163 
On death of purchaser before final payment land may be 
deeded to heirs. 


PUGH OOT SERIE on oo sec perme ged een tr ehh cee Een wces ce takan tates Hie patcact sae 185 
Lessee not competent claimant for road damages, 


School Lands 
Deed should be executed for contracted lands 


School Lands 


Railroad may cross school lands. 
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School Land 
Forfeited school lands cannot be leased without published 
notice thereof. 


School Lian dss 5 a a ree iatcn crea 


Appraisers allowed no mileage fee. 


School Land 
Amount of school land authorized to be leased is limited. 


School Land 
At expiration of original lease right of purchase waived. 


Sheriffs and Constables 
Not entitled to fee for effort to collect under a distress 
warrant, 

Sheriffs and Constables ... 
State not liable for expenss of sheriff for guarding county jail. 


-188 


Sheriffs and Constables 
Mileage not actually paid in returning a fugitive from justice 
cannot be collected from state. 


Slot” Machines: chic j dpc. cevsnsus soe papsaen sem ene eR RA Fos sosan tc arsceasta gat pares 208 
Keeper of slot machines subject to criminal prosecution. 
[o72) 0:0) Ree Beaten Saree epi ee Pa Fae ene Fa ae aaa 60 
Have no valid claim against pension of inmate of state 
institution. 


Stet «2 3..30cseqeseeacteceaysachaos Spagens Rogie bas Wega tcp ch ayesha Meee, oad ak a cae 53 
Liable for maintenance of prisoner sentenced to life imprison- 
ment from date of conviction to date of mandate. 


State 


State 
Proceeds of sale of penit 
of other lands. 


SS neo Sag ees cpa == sie alee an ge = ee pS elated ap aney 207 
Land cannot escheat to state until alien bas had an oppor- 
tunity to sell the same. 
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State . 
May recover damages for injury to school lands through 
railroad right of way. 


SUC hr ie Reanim peeirrieti. - AEE RAN 2 pe en eee Cee eee 248 
Not obligated to pay mileage not actually paid by sheriff in 
returning a fugitive from justice. 


PURE e ASCE scree ie tee aes aaron t See cree Lge tee ott aac een ae ns 124 
Services of assistants authorized by board, proper chargo 
against the state. 


PLATS VOUS TEAM IAN 6 cha name ee ehs os g-tntag a cheerss inser esentcesneinateecys aps ex aanilent 278 
Powers of deputy as to destruction of glandered horses. 
SHA BUDOR age soar ec cago acat seaman tae oat netaanns cast aee epee anno sename eh nareofody Eagvuols 41 
Scavenger law held to be valid. 
ROB yUUG west rec aoc n ie Lise pps once aE oct Ab rs ste acerisnate vee stotes 217 
Statutes 
Statutes 
Statutes 


Technical words in a statute have a technical meaning. 


PERCE os a ocr ee acer ore ape aden tec naps epee nae een oscees 243 
In construction of provisions words and language shall be 
given ordinary meaning. 

ESL EAT pease, meee ae Be ESLER Ss an ed PLE ere eae aR 257 
Scavenger law should be complied with until decrees are fully 
satisfied. 


Statute 


Construction of game law. 


Statutes 
Federal statutes control savings departments of national 
banks. 


Statutes 
Amendatory act of game law is germane to original act. 


Statutes 


Statutes 
Law governing return of insane patients to asylum applies 
“to inebriates. 


AS erates en a a ose a eee coc 
Game law cannot be evaded by transfer of game. 


Sunday 
Practice game of baseball on Sunday is offense against statute. 


198 


Sunday 


Baseball prohibited on Sunday. 


Surveyor’. 2... ea 
Services in eonnéctions with road improvements are gratuitous 
unless fees are fixed by statute. 


Taxation 
Herds are assessable in the county where ranch is situated. 


acs C3 Af: nen neers teres ne pe ST, eee oan ert ae ce 66 
Member of hook and ladder company in a foreign county 
subject to poll tax. 


RAXAtON, are2s.jscccsesvaaiLacssenpas leur ung teninns Se mEN NMR atin Ooesi6 so ooonnaeesabve aces 66 


Taxation 
Cancellation of tax sale certificate does not defeat increase of 
premium sale except by owner. 


Taxation 


Tax sale record title perfected at expiration of redemption. 


Taxation -.. 
County treasurer not liable for unpaid taxes or interest. 


Taxation 
Taxes collected for maintenance of schools for present year 
can only be expended for that purpose. 


Taxation 
Tax sale certificates not necessarily sold at a sacrifice. 

PRR RON «aac tyes ce ance eae Mena dp EM Ce ene SEA fens ORI astvah nn 78 
Personal property of deceased person taxed in county where 
executor resides. 

OPRAH OT a Ss oa ee acc ge cS a ca rg 79 
Gcvennneat bonds no offset to bank stock in considering 
assessed value. 

ui 2 io) cM Ree re eee te ERE |) pe A An iene ea 81 
Assessment of school lands under contract governed by 
‘revenue law. 

NPRR GLOW | tcc 90 fas Scop st conn tg ree dO eee eR las Cuello ek inset as okseg sno gabs 81 
Ordinary corporation assessed under general provisions of the 
revenue act. 


‘vaxation 


Assessment of pewsonal property fixed by assessor. 


pl <1: C0) 1 ene ee OSES Pete fe mmeeneensy ery Sereno) Lhe 86 
Promissory note in litigation is subject to taxation. 
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Taxation 
Gross amount of money in hands of referee in partition suit 
subject to taxation. 


Taxation rth VE ee sO 
Members of National Guard during Mifistmant. exempt an 
poll tax. 


Taxation 
Tax sale gartiacate issued two years after its date draws 10 
per cent interest. 


un 9 (hn Cn) pipes cea eeteaiee | RO Sin hy eee ena ae ey 
Subsequent taxes, after expiration of 2 years draw 20 per cent 
interest. 


Taxation See eee ti) 
Taxes subsequent to issuance of tax sale eptificats caw 5 
per oot interest until 2 years from date. 


Taxation 


Live stock assessed in county where owner resides. 


Taxation 
Personal property of a transitory nature assessed at owner’s 
residence. 


Taxation 
Funds loaned by Odd Fellows for charitable purposes are 
exempt from taxation. 


Taxation 


Money used for charitable purposes exempt from taxation. 


Taxation 
Money loaned by W. C. T. U. unless usd exclusively- for 
charitable purposes is subject to taxation, 


Taxation 


BED CATA Pg eh etn LE en EEE Soe 8 ys a rome e ape eer eee ele see ne 110 
County board has no authority to lower assessments on real 
estate in a precinct as an entirety except in year of assessment. 


Taxation 


Taxation 
School land sold under sale contract assessable to 
named in tax list. 


Taxation 
Note should be listed for assessment in the county where 
custodian thereof resides. 
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Taxation 
County clerk not required to make list of taxable land before 
1908. 

Taxation 
Extension on annual tax list of property not previously 
assessed unnecessary. 

Taxation 
Complete tax list need not be made by county clerk before 
1908. 

Taxation 


Road taxes must be paid in cash unless paid in labor within 
statutory time. 


DAXAUUOMY sacs... Lae eesa ta kscheay oats sey MIP oon Ga ocd ce tc chscrceetaars 133 
Interest on delinquent taxes cannot be remitted by county 
board. 

(eC AAD) | pie em eS aoe STS aA SS. | Sea Sn ee 134 


Fee for tax receipt not a lien on land, to be collected as taxes. 


Taxation 


State taxes canceled by sales not credited to county. 
Taxation 


Tax sale certificate cannot be sold by county for less than 
amount paid. 


Taxation 


Taxation 
Life insurance descending under will may be considered in 
ascertaining the taxable estate of each person. 


Taxation 
Amount which is subject to inheritance tax is regulated by 
relationship. 

PR AR LORY soo ey petcee, i dey ees pS aaa eee Ean Pe eee ace mang 145 
Protestant’s failure to have board act upon his protests is 
without relief from the taxes levied. 


Taxation 
Levy of township property may be made by county board on 
failure of electors to vote a tax 


Taxation 


Taxation 1 
Tax to pay a judgment against a-township is a town charge. 
gS 218 (07 Rapin penne saeee pean Slo a Ct AS eae Ais ee Poin pert nee 149 
Sale contracts in hands of vendor assessable. 
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Taxation 
Assessment of national banks. 


Taxation 
Bank books may be inspected for assessment by order of 
county board. 


Taxation 
Banker may be compelled to appear before county board with 
books for inspection. 


Ue Cin Lo) WAU ee Senin Spots yap 5a WR oS eee eet ee eee 156 


Taxation, ~-2---32.--. potesesesesececeesteseseneeeneeeeneeceeteen 
Assessment of grain broker 
pee 020s Cos RR A a Fee of RR eet Ee ene eee re, 
Telephone stock subject to but one assessment. 
SU RRAUI OD 59 255i ce nesty cs cesenaeseapecoaneg eae ed ast erp aere aoe a Danes spac agate eaageeis 159 
Classification for redemption of tax sales 
ut 80% a) pee ere eS RS FAA Spe Sey eR Ree NOY A he ape a 160 


Government homestead taxable on final proof of claim. 


Taxation 
Assessment of building and loan association. 


Taxation 
Props'ty of railroads operating over leased lines assessable. 


ico Cate) Wa eset eet nde a Paad <2) haat fs ee Se eee ee eee 166 
Judgment pending appeal to supreme court is taxable. 


PRC BUT ON «Sie fcden ee snes toh cee puede ene LC OURE Daten ile paase sks seb coon Ht Cnizac ted ok aan, 166 
Indebtedness may be deducted from gross credits. 


Ui b Chn (0) ee permenant! 166 
Improvements on homesteads assessable. 


Taxation - 


Assessment of telephone companies, 


ERASE ALN wc hd cons ene gecte oye Sema RNIN eae ne Wa Eh Egos fs as eri div deci inne chnaywiscscnows 169 
Assessment of collateral security. 


Taxation 
Masonic lodges subject to taxation. 
ince eta tel i Seeger poate ee Rr Cane <2, ok oeeanaace Ge eae ee 171 
Tax for maintenance of schools should be certified to county 
clerk. 
Taxation 171 


Amount of money voted at annual meeting for school main- 
tenance should be certified by district board. 


Taxation 
Distress warrant from foreign county collectible as upon 
execution. 


Taxation 
Railroad right of way and depot grounds assessed by state 
board. 


VS v1 A (ROR peeaeiasacsed acme CLARE Sp SUS oe Re ae eee 173 
Personal property of estate listed by administrator. 


Taxation 
County board may adjust values where gross errors have been 
made. 


cde 24 3 Lo) Ueemeeatarenre ie a eet ew albert a ee 176 
National banks not permitted to deduct non-taxable paper 
from capital stock. 


PAA OM reser ae aaron pata enigs sees sadice 178 
Increase or decrease in previous year’s valuation on township 
property not authorized to be made by county board. 


Taxation 
Taxation 
Taxation 
Saloon license should listed as a franchise. 
"PEXGT ON: | 2..ccicelvcctasuhdiecadstailtusaestwenmeaes eee ance ascrsos ca deenciwldeupsavicandveccre 181 
Assessment of saloon license. 
Mie SCN Ct) | eee os ave RT Re ea ce ee 184 


Homestead is taxable as soon as final proof may be made. 


Taxation 
Assessment is final until certification from state to county 
clerk. 

bij sh CoS elipeperes bn meee SSR 8 a Vy Se eee Se prs 184 


County board cannot make levy until after certification from 
state to county clerk. 


Taxation 
Land on which final proof has been made after April ist 
taxable. 


Taxation . 


On co tion of taxes, treasurer is entitled to fees. 
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Taxation © -.........2c0-ccse-seccsnnsesanercssancnons sectedsensenactsucsensssceeeseseaesensecncnesonmeees 193 
Apportionment of taxes to several holders of a parcel of real 


estate. 


Taxation 
County should make levy before state board equalizes. 


Taxation  ........--.--.c-sescceceesceeenneeeeenteteeseeeeeeneeeseneneneeneeenesteeenasseeneeensenennse 202 
Levy by county board before action by state board is void. 


Taxation  ......-.-...-c---csecen-eceenecneeceencesesnneennscennnseesnenencnneneesastenccrenstenseesenens 211 
County clerk may make levy certified by proper authorities. 


213 


Taxation 2 
Treasurer must purchase state land for which there are no 


| bidders. 


PP GRATION as sccpuautnecd seats a-eae apes tp anna PeMe gate se edge idoneden conse a¥ersiy cons onbezce etosecaet se 213 
Land cannot be sold for less than taxes. 


Taxation . 
State must buy land for which there are no bidders. 


Taxation 


General taxation for construction of embankments. 


Taxation 


Taxation 


Taxation 


Taxation 


‘Taxation 
Assessment of tax sale certificate held by non-resident. 


LQ RALLO 1 cet 6 5 Sem ew ected oe aa eae tee abo ts pet SPSS eons eas ao 237 
Amount of taxes under scavenger law cannot be ascertained 
until time of redemption has expired. 


POKACDOM “0... .2-seocenns-tacevnespeaceomsyercheesokenasanumednnatn oaesboveres¥ envy ice heviatsoeet ues 243 
Determination of rate of interest by redemption under 
scavenger law. 


Taxation c 
Taxes paid on excessive acreage cannot be returned. 


PAXALON ~~... 2.1.7. nancen beurre aaa aM as create 257 
Delinquent taxes cannot be collected by ordinary method 
after scavenger decree has been rendered. 


Taxation 
Improvements on homesteads before final proof are taxable. 


Taxation 
How inheritance tax is computed. 


Taxation ... Sng 
Levy in ordinary school districts as distinguished from city 


school districts. 
NP ARBUION 52050 - casestoatsts wacecyn as tivscbaroteed pare RRM ba shoped Sones cshctntaa st ceed 275 


Taxation ee eceeenecseneneeeeneteneneneneeeeenensnenensesteensnseenenesteneentnepaneetin 275 
County clerk authorized to make levy certified by county 
board, if not excessive. 


Paation.| o02:.. cist Gol te Resp pea ce a gaa ahs, le abet 277 
No lien for taxes attached at time of sale, land owner not held 
responsible therefor. 


Taxation 


Taxation 
Transfers made in contemplation of death are subject to 
inheritance tax. 


Paxation’ 9... ic... .ccnieeeeee sah paleusch sad aaeee gece eae eae dandnaebadesdorscsnlorige 290 
Irrigation district taxes collectible as other taxes. 


Telephone Companies 
Assessment of company’s property. 


Mreatios. [i025 sacqeccs itis oss eee Te ooel ate csecee Ree Rese ONT 
Treaties with foreign countries are part of supreme law. 


Treaties 
With foreign countries are part of supreme law. 
Willage | Boop: 2.22 0eAscas oid oe aber erecta Pane se ete aahae cay aed iaaetaialy 191 
Levy of municipal taxes. 
Bigs yc hr Sieepeeeestecr com eerie ere r rt cette =! So ee Sse ee any 38 


Waters 


River bed property of the state. 
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Witnesses 
Disposition of witness fees in misdemeanor cases. 


Witnesses 
Felons witnesses.at preliminary examination not a charge 
against the county, 


Witnesses ei 
A reward under the Slocum law applies alone to conviction 
of a licensee ; 


Witnesses 
Witness fees for search of liquor in hands of district clerk, 
should be paid to witness even if not taxed by county judge. 


